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$41H CONGRESS | SENATE REPORT 
2d Session No. 2748 


WILLIAM J. BOHNER 


Jury 21 (legislative day, Juny 16), 1956.—Ordered to be printed 


Filed under authority of the order of the Senate of July 21 (legislative day, 
July 16), 1956 


Mr. EASTLAND, from the Committee on the Judiciary, submitted the 
following т 


REPORT 


[То accompany H. R. 1739] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 1739) for the relief of William J. Bohner, having considered the 
same, reports favorably thereon , without amendment and recommends 
that the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is merely to waive sections 
15 to 20, inclusive, of the Federal Employees’ Compensation Act, and 
permit William J. Bohner to file his claim and have it considered on 
its merit. 


STATEMENT 


H. R. 1739 would waive the time limitations of sections 15 to 20, 
inclusive, of the Federal Employees’ Compensation Act (39 Stat. 742, 
as amended) in favor of William J. Bohner so as to permit him to file 
a claim for compensation for an injury alleged to have been sustained 
while he was employed at the St. Louis Ordnance Plant, Medical 
Depot, St. Louis, Mo., on May 14, 1945. 

This case was first brought to the attention of the Bureau of Em- 
ployees’ Compensation of this Department upon receipt of a letter 
from the claimant dated October 13, 1952. The claimant requested 
compensation benefits for the above-mentioned injury. The Bureau 
rejected this claim since it was not filed within the maximum statutory 
period. The claimant filed an application with the Employees’ Com- 
имея: Appeals Board for a review of the Bureau’s action and the 

oard affirmed the action of the Bureau in a decision dated April 19, 
1954. 
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2. = WILLIAM J. BOHNER 


Since this bill merely waives the statute of limitations, thereby, 
permitting the claimant to try the merits of his claim before the 
Administrative agency, the committee was disposed to make a favora- 
ble report. Bills of this nature have passed the committee in this 
Congress and in previous Congresses. There are many cases such as 
this where an injured employee was led to believe that his com- 
pensation benefits were protected Ьу the treating medical agency, 
whereas in fact, because of local procedures, he is not so protected 
and has no claim filed in his behalf, 

Attached hereto and made a part hereof are the applicable reports 
and affidavits. 


St. Louis, Mo., April 29, 1955, 
Re H. R. 1739, William J. Bohner 
Hon. Mrs. Jonn B. (LEONOR) SULLIVAN, 
House of Representatives, 
Third District, Missouri. 

Ноховавім anp Dear Mapam: In compliance with your letter of 
March 24, 1955, enclose affidavit of the claimant William J. Bohner 
and affidavit of Carl W. Backlund, who was present when Mr. Bohner 
was injured. 

It is presumed that treatment of Mr. Bohner is contained in the 
medical record of the St. Louis Medical Depot and in the files of the 
Veterans’ Administration. Further information regarding Mr. 
Bohner’s condition after the injury is available, if required, from per- 
sons who assisted him or saw him from time to time. If such further 
evidence is essential, affidavits will be forwarded. 

Thanking you for your kind interest in this matter, I remain, 

Very respectfully, 
Henry C, Dust. 


STaTE OF Missouri, 
City of St. Louis, ss: 

I, William J. Bohner, being duly sworn, depose and state as follows: 

That, on May 14, 1945, I was employed as a depot guard at the 
St. Louis Medical Depot, 12th and Spuce Streets, in St. Louis, Mo. 

That a flattop office desk and a swivel-type office chair were in use 
at that time in the guard office located on the first floor of the building 
to accommodate depot guards in writing reports. That the said 
chair had been used by approximately 30 guards from time to time. 
That on May 14, 1945, at 7:45 p. m. I was seated in the said swivel 
chair in the guard office on the first floor of the building. That the 
chair suddenly collapsed and I fell forcibly to the floor with the 
wreckage of the chair. 

That I was picked up from the floor in a dazed condition and as- 
sisted to the depot dispensary, where I was given emergency treatment 
by Capt. Louis A. Selverstone, Medical Corps, United States Army. 


WILLIAM J. BOHNER. 
Sworn to and subscribed before me this 7th day of April 1955. 


[SEAL] Dororny GARDNER, 
Notary Public. 
My commission expires October 26, 1958; 
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WILLIAM J, BOHNER 


ӛТАТЕ oF MISSOURI, 
City of St. Louis, ss: 

I, Carl W. Backlund, residing at 4854 Winona Avenue in the city of 
St. Louis, Mo., being duly sworn, depose and state as follows: 

That I was on duty as a depot guard at the St. Louis Medical Depot, 
12th and Spruce Streets, St. Louis, Mo., on the evening of May 14, 
1945. 

That I was present in the guard office on the first floor of the build- 
ing at about 7:45 p. m. and saw Depot Guard William J. Bohner, 
personally known to me, fall to the floor when a swivel-type office 
chair on which he was seated suddenly collapsed under him. 

That the said William H. Bohner was picked up from the floor and 
assisted to the depot dispensary on the second floor of the building 
for emergency medical treatment. 

Cart W. BACKLUND. 


Sworn to and subscribed before me this 19th day of April 1955. 


[SEAL] Marie EARLE, 
Notary Public. 


My commission expires August 16, 1957. 


Sr. Lovis, Mo., December 8, 1954. 
Hon. Mrs. Jonn B. (LEoNoRr) SULLIVAN, 
House of Representatives, 
St. Louis, Mo. 

Dear MRs. SuLrLIvan: Thanks for your encouraging letter of 
December 6 together with enclosures in the case of William J. Bohner. 

In addition to the facts submitted in my letter of November 11, 
1954, permit me to advise that I have personally known Mr. Bohner 
during the past 20 years; that I was employed as shipping and receiv- 
ing clerk at the St. Louis Medical Depot during World War II and 
that I contacted him aimost daily at that time. I retired from Govern- 
ment service in 1946. I am now 69 vears old. 

Since Mr. Bohner is burdened with continuous medical expense I 
have agreed to assist him in obtaining such relief as the facts warrant, 
in accordance with his medical record. He admits failure in giving 
notice to the Board of Employees’ Compensation and states that his 
superiors assured him that the proper reports of his injury and treat- 
ment would be submitted by them. 

Again thanking you for your valuable consideration in this matter, 
I и, gi 

espect ours 
Р уи Henry C. Dust 
(For William J. Bolner). 
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4 WILLIAM J, BOHNER 


Sr. Louis, Mo., November 11, 1954. 
Hon. Mrs. Jonn B. SULLIVAN, 
Member of Congress, Third District, Missouri, 
Washington, D. C. 

HOoNoRABLE AnD Dear Mapam: On behalf of a veteran friend, Mr. 
William J. Bohner, now employed as a guard at the St. Louis Medical 
Depot, St. Louis, Mo., permit me to submit the following as stated by 
Mr. Bohner. I am not an attorney and have no financial interest in 
the matter. 

1. That he was injured in line of duty on May 14, 1945, and received 

medical treatments at that depot from May 15, 1945, to November 1, 
1945. Treatment record enclosed. 
_ 2. That from time to time thereafter he was treated for the same 
injury at the St. Louis Medical Depot dispensary; that he was in- 
formed by his superior officer that notice of his injury would be given 
under existing regulations and that, relying on this information he 
did not give any further notice. 

3. That due to this injury and the effects, he contrinued treatment 
under the Veterans’ Administration and private physicians. That 
he was forced to be relieved from time to time under his sick leave 
privilege. ‘That, thereafter he was given 1 year’s leave without pay, 
during which time he was continually under medical treatment, 
October 1946 to November 1947. He returned to duty at that time 
and continued treatments under the supervision of Dr. Thomas 
Wayland, Chief Surgeon, Veterans’ Administration. Letter dated 
September 30, 1954, regarding Mr. Bohner’s present condition 
enclosed. 

4. Mr. Bohner states that he is a 10-point veteran, has 14 years’ 
civilian service in the War Department and is now 60 years old. Also, 
that his present physical condition will not permit him to continue his 
work as a guard. 

5. He further seeks an investigation of his service and medical rec- 
ord if required, to determine his eligibility for such relief as he may be 
entitled to, in accordance with the facts. 

Your attention is respectfully invited to the enclosed copy of find- 
ings and order of the Employees’ Compensation Appeals Board, re- 
jecting Mr. Bohner’s claim on the ground that notice was not received 
within the specified legal period. 

In this connection, Mr. Bohner states that, since he continued his 
services at the St. Louis Medical Depot and received treatment there, 
he was not aware that a personal notice of injury to this Board was 
required, after due notice was given to his superiors. 

Your kind assistance in the investigation of this matter will be 
highly appreciated. 

Respectfully, 
Henry C. Dust 
(For William J. Bohner). 
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WILLIAM J. BOHNER 


Treatment record, William J. Bohner, 1449, Guard 


Performance 
ofduty | nate of 
injury 


Treatment and Initials 
Diagnosis or symptoms z doctor or 
disposition nurse 


-.----| Мау 14 | Strain lumbar muscles, incurred | Infrared, dis- 
May 14, 1945, at 1945 hours in charged, 
guard office, building 40. Pa- 
tient fell on ground when iron 
in swivel chair in which he was 
sitting broke. 
Same as above, improved 


Certified a true copy, September 18, 1946. 


Louis A. SELVERSTONE, 
Captain, MC. 


VETERANS’ ADMINISTRATION, 
REGIONAL OFFICE, 
St. Louis, Mo., September 30, 1954. 
Dr. THomas WAYLAND, 
St. Louis, Mo. 

Dear Dr. Waytanpn: Subject veteran has requested that we give 
you the findings on his examination at this facility for compensation 
purposes on September 17, 1954. This was a special surgical and 
orthopedic examination with routine chest X-ray. 

Chest: Reexamination of film dated August 27, 1954, in comparison 
with film of September 18, 1953, reveals no change in the previously 
described marked cardiac enlargement which appears to be pre- 
dominantly the left ventricular component. There is elongation and 
turtuosity of the aorta. There is a suggestion of a double denity 
superimposing the cardiac silhouette, having an air fluid level which 
may represent a hiatal hernia, and if clinical symptoms warrant, would 
suggest an esophageal swollow with barium for further evaluation. 
There is no evidence of active lung pathology. 

Copy of radiographic report of right leg dated August 27, 1954: Re- 
examination in comparison with film of August 27, 1954, and August 
27, 1953, reveals the previously described deformity of the shaft of the 
tibia at the junction of its middle and distal third with no evidence 
of new bone, bone destruction, or sequestrum. These findings are 
due to an old well-healed previous fracture with the fragments main- 
‘tained in excellent position and alinement. 

Chest: Fluoroscopic examination of the chest with the aid of a 
barium-filled esophagus, reveals the cardiac shadow to be enlarged 
in its transverse diameter, primarily in the region of the in-and-out- 
flow tract of the left ventricle and there is some left atrial enlarge- 
ment. There is no evidence of organic pathology of the esophagus, 
\although it is somewhat deviated due to the elongated tortuous aorta. 
wane is approximately a 6% to 7 centimeter periesophagel hiatal 
‘hernia. 
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6 WILLIAM J. : BOHNER 


Orthopedic*and surgical diagnoses: 1. Cicatrix, right leg, 4%- by 
%-inch well healed and no signs of any ulceration at this time. Very 
tender and very adherent; 2. Scar, operative, abdomen, asympto- 
matic, postoperative; 3. Arthritis, chronic, hypertrophic, right ankle 
and lumbar spine. 

Very truly yours, 
Horace E. Groom, M. D., 
Chief Medical Officer. 





Unitep Sratres DEPARTMENT OF LABOR— EMPLOYEES? COMPENSA- 
TION ÅPPEALS BOARD 


Docket No. 54-227 


In the matter of William J. Bohner, Appellant and War Department, 
St. Louis Ordnance Depot, St. Louis, Mo., Employing Establishment 


DECISION AND ORDER 


Submitted on case record without oral argument; decided April 19, 
1954. 

By the Board: 

The Bureau of Employees’ Compensation entered a compensation 
order in the above-entitled matter on February 19, 1953, rejecting 
appellant’s claim on the ground that it was barred by the limitation 
provisions of section 15 to 20, inclusive, of the act in regard to the giv- 
ing of notice of injury and the filing of claim. The correctness of this 
order is the only issue presented on appeal. 

In a letter dated October 13, 1952, appellant advised the Bureau 
of Employees’ Compensation that he had received a back strain on 
May 14, 1945, while employed as a guard at the St. Louis Ordnance 
Plant, Medical Depot, St. Louis, Mo., and requested the Bureau to 
reopen the case and furnish treatment for recurrent pain. He further 
advised that since the “injury evidently was not reported” to the 
Bureau, the appropriate forms, CA1 and CA2, were being transmitted 
together with a copy of his treatment record, showing 1 infrared 
treatment in May 1945, 4 in October, and 1 in November 1945. This 
was the first notice to the Bureau of the injury. 

There may be merit to appellant’s claim and it is conceivable that 
he was not aware of the remedy provided by the Federal Employees’ 
Compensation Act. However, there is no question but that appellant 
had knowledge of his injury. when treated in 1945, and as the Board 
has so frequently held in the absence of latent injury or diseases, the 
provision of section 20 of the act that a claim must be filed within 
5 years is à mandatory requirement. which cannot be waived by the 
Bureau of Employees’ Compensation or by this Board.! The order 
appealed from must, therefore, be affirmed. 


ORDER 


Upon the findings of the Board and the entire case record filed by 
the Bureau of Employees’ Compensation in accordance with section 
501.3 (a), and pursuant to section 501.4 of the regulations governing 


In the matters of Eugene W. Broadway, docket No. 51-154; Clara R. Hronek, docket No. 54-37; William 
H. Daniels, docket No. 54-134. 
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WILLIAM J. BOHNER 


appeals (20 C. F. R., pts. 501, 502), the Employees’ Compensation 
4 Board hereby orders that: 
he compensation order issued by the Director, Bureau of Employ- 
ees’ Compensation, on February 19, 1953, be and it hereby is affirmed. 
It is further ordered that the case record be returned to the Bureau. 
Washington, D. C., April 19, 1954. 


Joun E. Lawyer, 
Chairman. 

Grace McGerr, 
Member. 


WILLARD H. SHAFFER, 
Member. 


UNITED STATES DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, March 15, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington 25, D. C. 

Drar ConGREssMAN CELLER: This is in further reply to your 
request for a report on H. R. 1739, a bill for the relief of William 
J. Bohner. 

H. R. 1739 would waive the time limitations of sections 15 to 20, 
inclusive, of the Federal Employees’ Compensation Act (39 Stat. 742, 
as amended) in favor of William J. Bohner so as to permit him to file 
a claim for compensation for an injury alleged to have been sustained 
while he was employed at the St. Louis Ordnance Plant, Medicai 
Depot, St. Louis, Mo., on May 14, 1945. 

This case was first brought to the attention of the Bureau of 
Employees’ Compensation of this Department upon receipt of a letter 
from the claimant dated October 13, 1952. The claimant requested 
compensation benefits for the above-mentioned injury. The Bureau 
rejected this claim since it was not filed within the maximum statutory 
period. The claimant filed an application with the Employees’ 
Compensation Appeals Board for a review of the Bureau’s action 
and the Board affirmed the action of the Bureau in a decision dated 
April 19, 1954. No investigation was made to determine the merits 
of the claim. 

Since the effect of H. R. 1739 would be to accord preferential treat- 
ment to Mr. Bohner, in discrimmation against other claimants 
similarly situated, I would be opposed to enactment of this bill unless 
Congress should find extenuating circumstances justifying the time 
limitation waiver in this particular case. 

The Bureau of the Budget advises that it has no objection to the 
submission of this report. 

Sincerely yours, 
James P. MitcHett, 
Secretary of Labor. 


90008°—57 S. Rept., 84-2, vol. 8——112 
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84TH CONGRESS | ЗЕМАТЕ { REPORT 
2d Session No. 2749 





MARY PALANUK 


Jory 21 (legislative day, JuLy 16), 1956.—Ordered to be printed 


Filed under authority of the order of the Senate of July 21 (legislative day, July 
16), 1956 


Мг. Елвттлмо, from the Committee on the Judiciary, submitted 
the following 


REPORT 


[To accompany 8. 1783! 


The Committee on the Judiciary, to which was referred the bill 
(S. 1783) for the relief of Mary Palanuk, having considered the same, 
reports favorably thereon, without amendment, and recommends 
that the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is to confer jurisdiction 
upon the United States District Court for the District of North 
Dakota to hear, determine, and render judgment in the claim of 
Mary Palanuk, arising out of the death of her husband, James Palanuk, 
on December 25, 1947, under a policy of national service life insurance 
issued on the life of the said James Palanuk by the Veterans’ 
Administration. 

STATEMENT 


4 The veteran had active service from July 5, 1919, to July 5, 1922, 
1 and from November 28, 1942, to September 9, 1945, when he was 
г discharged by reason of demobilization. He died on December 25, 


Б 1947, from coronary heart disease. During the veteran’s World 
3 War II service, he opener for and was granted $10,000 national 
service life insurance. e submitted a claim for waiver of premiums 


in May i945 and waiver was granted from November 1, 1944, to 
р August 31, 1945, because of sinusitis and fistula, oroantral. Under 
Е date of July 12, 1945, a communication was addressd to him advising 
Е him of the period during which premiums were waived. It is not 
shown that he protested the termination of the waiver on August 31, 
1945. His insurance lapsed for nonpayment of premium due May 1, 
1946. An application for reinstatement of the insurance dated 
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2 MARY PALANUK 


August 1, 1947, was denied because of his inability to meet. health 
requirements, Mary Palanuk widow of the veteran, filed application 
for waiver within 1 year of the veteran’s death, as beneficiary, in which 
she claimed that the veteran was totally disabled for insurance pur- 
poses from September 9, 1945. The agency of original jurisdiction 
determined that total disability for insurance purpose was demon- 
strated from May 5, 1947, to the date of the veteran’s death, December 
25, 1947. The claim was denied because no insurance was in force 
under premium-paying conditions when total disability commenced. 

Thereupon suit was brought in the United States District Court for 
the District of North Dakota, Southwestern Division, by Mary 
Palanuk. The district court dismissed the complaint, and the United 
States Court of Appeals for the Eighth Circuit affirmed, and the peti- 
tion for certiorari was denied by the United States Supreme Court. 

The National Service Life Insurance Act of 1940, as amended, 
(54 Stat. 1008) provides for waiver of premiums under certain circum- 
stances when total disability for insurance purposes of the required 
duration is demonstrated as commencing while the insurance is in 
force under premium-paying conditions. Total disability, for insur- 
ance purposes is defined as any impairment of mind or body which 
continuously renders it impossible for the insured to follow any sub- 
stantially gainful occupation. 

The pertinent section of the National Service Life Insurance Act 
of 1940, as amended to 1946, reads as follows: 


Бес. 602 (п): 

Upon application by the insured and under such regulations as the Adminis- 
trator may promulgate, payment of premiums on such insurance may be waived 
during the continuous total disability of the insured, which continues or has con- 
tinued for six or more consecutive months, if such disability commenced (1) 
subsequent to the date of his application for insurance, (2) while the insurance 
was in force under premium-paying conditions, and (3) prior to the insured’s 
sixtieth birthday: Provided, That upon application made within one year after 
August 1, 1946, the Administrator shall grant waiver of any premium becoming 
due not more than five years prior to August 1, 1946, which may be waived under 
the foregoing provisions of this subsection: Provided further, That the Adminis- 
trator, upon any application made subsequent to one year after August 1, 1946, 
shall not grant waiver of any premiums becoming due more than one year prior 
to the receipt in the Veterans’ Administration of application for the same, except 
as hereinafter provided. Any premiums paid for months during which waiver is 
effective shall refunded. The Administrator shall provide by regulations for 
examination or reexamination of an insured claiming benefits under this subsec- 
tion, and may deny benefits for failure to cooperate. In the event that it is found 
that an insured is no longer totally disabled, the waiver of premiums shall cease 
as of the date of such finding and the policy of insurance may be continued by 
payment of premiums as provided in said policy: Provided further, That in any 
case in whith the Administrator finds that the insured’s failure to make timely 
application for waiver of premiums or his failure to submit satisfactory evidence 
ot the existence or continuance of total disability was due to circumstances beyond 
his control, the Administrator may grant waiver or continuance of waiver of 
ине: And provided further, That in the event of death of the insured without 

ling application for waiver, the beneficiary, within one year after the death of 
the insured or August 1, 1946, whichever be the later, or, if the beneficiary be 
insane, or a minor, within one year after removal of such legal disability, may file 
application for waiver with evidence of the insured’s right to waiver under this 
section. Premium rates shall be calculated without charge for the cost of the 
waiver of premiums herein provided and no deduction from benefits otherwise 
payable shall be made on account hereof. 


Upon the examination of the correspondence, memoranda, and decision 
rendered by the Administrator of Veterans’ Affairs, all of which are of 








health 
ication 
| which 
e pur- 
diction 
lemon- 
ember 
| force 
enced. 
urt for 
Mary 
Jnited 
e peti- 
Court. 
anded, 
rcum- 
juired 
is in 
insur- 
which 
7 sub- 


e Act 


Iminis- 
Waived 
iS COn- 
ed (1) 
arance 
ured’s 
"а ет 
oming 
under 
minis- 
1946, 
prior 
‘xcept 
iver is 
ns for 
ibsec- 
found 
cease 
d by 
л апу 
imel y 
dence 
‘yond 
er of 
thout 
th of 




















































MARY PALANUK 3 


record in the case, it is found that certain facts are advanced by the 
plaintiff and conceded by the Government. 

It is conceded that premiums on said policy of national service life 
insurance were paid ugh September 1945; that upon application 
by the insured, premiums were waived on account of total disability 
from November 1, 1944, to August 31, 1945; that said waiver was 
granted by the United States Veterans’ Administration upon a show- 
ing that the insured was totally disabled during this period. 

t is urged by Mary Palanuk, widow and beneficiary, that the 
insured incurred a severe heart disability while in service, and it 
appears that medical evidence and affidavits from lay persons were 
submitted to the Veterans’ Administration on this point. 

After the insured’s death, the beneficiary filed an application for the 
waiver of insurance premiums asking reconsideration of the claim the 
insured filed and that she claimed that the principal under this policy 
of insurance was in fact totally disabled from the date of discharge to 
date of death. Her claim was denied because it was held not to have 
been timely filed. 

It further appears that when the plaintiff had recourse to the courts, 
the Government attorneys, realizing that their contention that the 
veteran was not totally disabled for insurance purposes was untenable, 
relied on the technical point as to the timely filing of the claim for 
waiver. 

This committee is mindful of the legislative history of the National 
Service Life Insurance Act of 1940; that it was the intent of Congress 
that this act should be construed liberally rather than strictly and that 
a reasonable doubt should be resolved in favor of the veteran. 

In the instant case, the Veterans’ Administration stressed the fact 
that when the veteran was examined on April 23 and 24, 1946, he told 
the examining physician that he was “now farming.” However, from 
other information available to the committee, it is shown that from 
the date of discharge this veteran was unable to perform “any heavy 
work”; that while ke was in fact engaged in farming, he hired farm- 
hands to do the actual work. 

This bill merely permits the claimant to file her claim and have it 
considered on its merits. 

The committee, after careful consideration, is of the opinion that 
y bill is meritorious and therefore recommends favorable action on 

. 1783. 

Attached hereto and made a part of this report is a letter from the 
Director, Disability Insurance Claims Service, Veterans’ Administra- 
tion, filed on a similar claim in the 83d Congress. 

Мавсн 13, 1950. 


Hon. WILLIAM LANGER, 
United States Senate, Washington, D. C. 

Dear Senator Lancer: Reference is made to your inquiry concerning the 
national service life insurance of James Palanuk, XC-5095821. You state that 
you have received a letter relative to this matter from Mrs. James Palanuk, 
Box 462, Belfield, N. Dak. 

James Palanuk was granted national service life insurance, in the amount of 
$10,000 on which premiums were paid through April 30, 1946. On August 1, 
1947, he applied for reinstatement of the insurance. The application could not 
be approved because of the condition of his health. While in the Army, the 
veteran was hospitalized from October 8, 1944, to June 26, 1945, when he was re- 
turned to duty. Diagnosis: (1) Sinusitis, maxillary, bilateral, chronic, sup- 
purative, severe, cause undetermined; (2) Fistula, alveolar region of tooth R-14, 
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chronic, cause undetermined; (3) Fibrositis, periarticular, multiple joints, mod- 
erately severe, secondary to (1). He filed a claim for waiver of premiums on 
May 11, 1945. He was granted a waiver of premiums from November 1, 1944, 
to August 31, 1945. He was discharged from the Army on September 9, 1945, 
convenience of Government (demobilization). He filed a claim for compensation 
of September 15, 1945, on account of: ‘(a) Sinusitis, nose and head, occurred 
July 20, 1944; (6) Arthritis, left shoulder and ankles, occurred approximately 
September 15, 1944.” Е 

e was examined by the Veterans’ Administration on April 23 and 24, 1946. 
He told the examining physician that he was “now farming.” A special ortho- 
pedic examination: «Ее ntially negative except some grating of left shoulder 
joint and right hip. Function of all joints normal.” Special ear, nose and throat 
examination: ‘‘Throat, tonsils, moderate size; definite chronic infection; pus in 
post-nasal space. Nose; pus in right middle meatus. Ears; both drums retracted, 
otherwise negative. Hearing; 20 feet, right and left. Diagnosis: Tonsillitis, 
chronic; sinusitis, chronic, suppurative, maxillary antrum and ethmoidal, right. 
Treatment: Should have a tonsillectomy, sinus treatment, and inflation of 
eustachian tubes.” 

Form 526b (application for pension) was received July 28, 1947. He stated 
that he considered himself totally disabled from May 4, 1947, and that prior to 
May 4, 1947, his occupation wasfarming. He was hospitalized from May 5, to 15, 
1947. and from June 19 to July 8, 1947, because of coronary heart disease. Не 
died December 25, 1947. The cause of death was given as coronary heart disease, 

On December 15, 1948, Mary Palanuk filed a claim for waiver of premiums 
alleging that the veteran was totally disabled from September 9, 1945. On 
January 3, 1949, the Disability Insurance Claims Division, Veterans’ Adminis- 
tration Center, St. Paul, Minn., rendered a decision to the effect that James 
Palanuk was totally disabled from May 5 to December 25, 1947. Following the 
receipt of additional evidence the claim was reconsidered and on June 2, 1949, 
the Disability Insurance Claims Division, Veterans’ Administration, St. Paul, 
rendered another decision which confirmed the prior action. On August 26, 1949. 
Mr. Floyd E. Henderson, Commissioner of Veterans’ Affairs, Fargo, N. Dak., 
who represents the widow, Mary Palanuk, asked that the case be sent to Wash- 
ington for administrative review. 

After the complete record in this case was received by this Service it was care- 
fully reviewed to determine whether or not there existed an acceptable basis for 
a finding of total disability prior to May 5, 1947. The findings made as a result 
of the April 1946 examination did not show a totally disabling condition nor did 
the statement made in form 526b received July 28, 1947, indicate the existence of 
a totally disabling condition prior to the date he was stricken with a heart attack 
in May 1947. The record contains several affidavits which tend to show that 
the veteran was unable to do heavy work; however, in view of the other evidence 
of record a finding of total disability prior to the time he suffered the heart attack 
in May 1947 is not warranted and accordingly the decisions of January 3 and June 
2, 1949, finding the veteran totally disabled from May 5 to December 25, 1947 
were confirmed in a decision rendered by this Service on November 16, 1949. 

Respectfully, 
Н. Н. Мижз, 


Director, Disability Insurance Claims Service. 
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JOANNE LEA (BUFFINGTON) LYBARGER 


Juy 21 (legislative day, Juny 16), 1956.—Ordered to be printed 


Filed under authority of the order of the Senate of July 21 (legislative day, 
July 16), 1956 


Mr. McNamara, from the Committee on Labor and Public Welfare, 
submitted the following 


REPORT 


[То accompany В. 3438] 


The Committee on Labor and Public Welfare, to whom was referred 
the bill (S. 3438) for the relief of Joanne Lea (Buffington) Lybarger, 
having considered the same, report favorably thereon without amend- 
ment and recommend that the bill do pass. 


PURPOSE 


The bill proposes that the minor child, Joanne Lea (Buffington) 
Ly berger of Albuquerque, N. Mex., shall be considered to be the child 
of Alvin Earl Lybarger, deceased, in order that said child may be 
eligible to receive benefits payable to the surviving children of deceased 
individuals under the Railroad Retirement Act or survivors of veterans 
of World War I. 


STATEMENT OF FACTS 


Alvin E. Lybarger served honorably in the military service during 
World War I and died on October 29, 1953. On November 4, 1953, 
his widow, Mrs. Edna L. Lybarger, filed with the Veterans’ Adminis- 
tration an application for nonservice-connected death pension on 
behalf of herself and three minor children: Linda Key, Sandra Jane, 
and Joanne Lea, the latter child being described as an adopted child. 
Mrs. Lybarger was awarded the non-service-connected death pension 
on behalf of herself and the veteran’s two natural children, effective 
October 30, 1953. It was determined by the Veterans’ Administration 
that the child, Joanne Lea, was legally adopted subsequent to the 
death of the veteran and, accordingly, it was not possible under existing 
law to authorize payment of death pension on her behalf. 
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2 LOANNE LEA (BUFFINGTON) LYBARGER 


In view of the fact that a petition for adoption was filed in district 
court on October 8, 1953, a date which was precedent to the death 
of the veteran Alvin Lybarger, thus indicating intent by the deceased 
to accomplish legal adoption of the child, Joanne Lea, and in view 
of the fact that the deceased and his wife had cared for this child 
since her birth, it is the opinion of this committee that the minor 
child, Joanne Lea Lybarger, should be considered to be the child of 
Alvin E. Lybarger for purposes of receiving benefits payable to her 
те the Veterans’ Administration and under the Railroad Retirement 

ct. 

Reports from the Railroad Retirement Board and the Veterans’ 
Administration follow: 


RAILROAD RETIREMENT BOARD, 
Chicago, IU., May 23, 1956. 
Hon. Lister Hitt, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 

Dear Senator Hit: This report is prepared in response to your 
request of March 15, 1956, on S. 3438 in which it is proposed that 
Joanne Lea (Buffington) Lybarger shall be held to be the child of 
Alvin Earl Lybarger. 

Edna L. Lybarger, widow of Alvin Earl Lybarger, who died on 
October 28, 1953, while domiciled in New Mexico, filed with the 
Board on October 29, 1953, an application for survivors’ insurance 
annuities under the Railroad Retirement Act for herself as widow, for 
two children of the deceased, and for Joanne Lea Lybarger, claimed 
to be the child of the deceased through adoption. 

The Bureau of Retirement Claims, the Board’s initial adjudicating 
unit, on July 2, 1954, denied the widow’s claim in behalf of Joanne 
Lea Lybarger, holding that she was not adopted by the deceased prior 
to his death, and was not his child within the meaning of the act. 
The widow appealed to the Appeals Council, the Board’s intermediate 
appellate body, which forwarded to her on September 30, 1955, a 
copy of its decision, sustaining the determination of the Bureau of 
Retirement Claims. Mrs. Lybarger did not exercise her right of 
appeal to the Board. 

The Railroad Retirement Act provides for the payment of a child’s 
insurance annuity to every child (if otherwise qualified) of an employee 
who will have died completely or partially insured. It is provided 
in section 5 (1) of the act that the qualifications for a child shall be 
those set forth in section 216 (e) of the Social Security Act which pro- 
vides as follows: 

“The term ‘child’ means (1) the child or an individual * * * and 
(3) in the case of a deceased individual, (A) an adopted child * * *.” 

The evidence in this case shows that Joanne Lea (Buffington) 
Lybarger, born June 2, 1953, to a daughter of the deceased employee, 
was at birth given to the deceased and his wife to rear as their own. 
A petition for adoption was filed on October 8, 1953, in the District 
Court for the Second Judicial District of the State of New Mexico 
by the deceased and his wife. The petition included the written 
consent of the natural parents to the adoption. 

The evidence includes a copy of an order of adoption entered on the 
court records on June 3, 1954, declaring Joanne (Joany) Lea Buffington 
to be “‘adopted by the said petitioners Alvin Earl Lybarger and Edna 
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L. Lybarger and henceforth to be regarded and treated in all respects 
as the child of the said Alvin Earl Lybarger and Edna L. Lybarger.” 

Section 31-8-14 of the New Mexico Statutes, 1953, provides that 
no claim or suit based upon a contract of adoption “shall be brought, 
had, maintained, or allowed” against the estate or property of @ 
deceased person unless the decedent shall have signed a written memo- 
randum clearly setting forth the nature, extent, and terms of the ado 
tion agreement. Section 22-2-8 of the statutes, provides that “No 
final decree of adoption shall be entered until the child * * * shall 
have attained the age of one (1) year.” 

The Board’s Associate General Counsel has expressed the opinion 
that there was no written memorandum of an adoption agreement 
signed by Mr. Lybarger as required by the State statutes. Further, 
Joanne Lea (Buffington) Lybarger had not attained the age of 1 year 
ЕЕ to Mr. Lybarger’s death, and could not be considered under the 

tate laws to be an adopted child. Obviously, an adoption order 
entered after his death could not be effective with respect to the 
decedent. For these reasons, Joanne Lea (Buffington) Lybarger could 
not кеде be found to be the child of the decedent under section 5 
of the Railroad Retirement Act and it would, therefore, be contrary 
to ess provisions of the Railroad Retirement Act to award an annuity 
to her. 

The Board is opposed to any essentially private relief bills such as 
S. 3438 which require payments to individuals from the railroad retire- 
— account that are not authorized by the Railroad Retirement act 
itself. 

This report has been cleared with the Bureau of the Budget, which 
informs us that there is no objection to its submission. 

Sincerely yours, 
Raymonp J. KELLY. Chairman. 


VETERANS’ ADMINISTRATION, 
Washington, D. C., May 24, 1966. 
Hon. Lister HIL, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 

Dear Senator Hiuu: Further reference is made to your letter 
requesting a report by the Veterans’ Administration relative to S. 3438, 
84th Congress, a bill for the relief of Joanne Lea (Buffington) Lybarger, 
which provides as follows: 

“That, for the purposes of any benefits payable to, or on account of, 
the surviving children of deceased individuals under (a) the Railroad 
Retirement Act, or (b) any law conferring benefits upon the survivors 
of veterans of World War I, the minor child, Joanne Lea (Buffington) 
Lybarger, of Albuquerque, New Mexico, shall be held and considered 
to be the ‘child’ of Alvin Earl Lybarger who died on October 28, 1953, 
the said Alvin Earl Lybarger having cared for such child since her birth 
and having instituted proceedings to adopt such child which were 
pending at the time of his death.” 

The records of the Veterans’ Administration show that Alvin E. 


Lybarger served honorably in the military service during World War I. 
ides laws administered by the Veterans’ Administration Mr. Ly- 
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barger was granted non-service-connected disability pension from 
August 18, 1950, until the date of his death October 29, 1953. 

On November 4, 1953, Mrs. Edna L. Lybarger, the widow of the 
veteran, filed with the Veterans’ Administration an application for 
nonservice-connected death pension on behalf of herself and three 
minor children, Linda Kay, Sandra Jane, and Joanne Lea, the latter 
child being described as an adopted child. Mrs. Lybarger was awarded 
nonservice-connected death pension on behalf of herself and the 
veteran’s two natural children, effective October 30, 1953, the day 
following the date of the veteran’s death. Mrs. Lybarger was ad- 
vised of this action by letter dated February 26, 1954, and that 
before consideration could be given her claim on behalf of Joanne 
Lea it would be necessary for her to furnish a certified copy of the 
order or decree of adoption. 

In further support of Mrs. Lybarger’s claim on behalf of Joanne 
Lea there was submitted to the Veterans’ Administration a certified 
copy of the birth certificate of Joanne (Joany) Lea Buffington born 
June 2, 1953, at Albuquerque, N. Mex.; a certified copy of petition 
for her adoption signed by the veteran and Edaa L. Lybarger, ac- 
knowledged on October 7, 1953, and filed in the District Court, 
Second Judicial District, county of Bernalillo, State of New Mexico, 
on October 8, 1953; and a certified copy of an order of adoption entered 
June 3, 1954, by that court. In light of this evidence it was deter- 
mined by the Veterans’ Administration that Joanne Lea’s adoption 
was subsequent to the death of the veteran and accordingly it was 
not possible under existing law to authorize payment of death pension 
on Joanne Lea’s behalf as the child of the veteran. Mrs. Lybarger 
was advised of this determination by letter dated October 21. 1954. 

Under applicable law relating to the payment of non-service- 
connected death pension (par. VI, Veterans Regulation No. 10, as 
amended), the term ‘“‘child”’ is defined in pertinent part as follows: 

“* * * a person unmarried and under the age of eighteen years, 
unless prior to reaching the age of eighteen years the child becomes or 
has become permanently incapable of self-support by reason of 
mental or physical defect, who is a legitimate child; a child legally 
adopted; a step child if a member of the man’s household; an illegiti- 
mate child but as to the father only if acknowledged in writing, 
signed by him, or if he has been judicially ordered or decreed to con- 
tribute to the child’s support or has been, prior to his death judicially 
decreed to be the putative father of such child, or if he is otherwise 
shown by evidence satisfactory to the Administrator of Veterans’ 
Affairs to be the putative father of such child * * *.”’ [Italics 
suppled.] 

The question whether Joanne Lea could be recognized as the child 
of the veteran for the purpose of payment of death pension was sub- 
mitted to the chief attorney of the Veterans’ Administration office 
of original jurisdiction for his consideration. The chief attorney in 
an opinion dated June 20, 1955, stated that before death pension 
may be paid on the account of an alleged adopted child, it must be 
shown that the child was legally adopted; that in the State of New 
Mexico it is necessary as a condition precedent to a legal adoption 
that if the child to be adopted is under 1 year of age no final decree 
of adoption shall be entered until the child shall have attained the 
age of 1 year; that in the instant case Joanne Lea was born on June 2, 
1953; and that pursuant to the New Mexico statutes she could not 


from 


of the 
on for 
three 
latter 
arded 
d т 
е аа 

iS 46: 
һас 
panne 
of the 


panne 
tified 
born 
tition 
r, ac- 
‘ourt, 
ехісо, 
tered 
leter- 
ption 
t was 
nsion 
arger 
54. 

vice- 
0, as 
VS: 

rears, 


rwise 
rans’ 
talics 


child 
sub- 
office 
y in 
13101 
st be 
New 
tion 
scree 
| the 
ne 2, 
not 


LOANNE LEA (DUIFFINGTON) LYBARGER 5 


have been legally adopted prior to June 2, 1954, which date was more 
than 7 months subsequent to the date of the veteran’s death. It was 
concluded in the chief attorney’s opinion, concurred in by the Acting 
General Counsel of the Veterans’ Administration, that the adoption 
proceedings insofar as the veteran is concerned were abated by his 
death on October 29, 1953; and that the child Joanne Lea Lybarger 
may not be recognized as the adopted child of the deceased veteran. 

The enactment of S. 3438 would be a conclusive legislative deter- 
mination that for the purposes of any benefits payable to or on ac- 
count of the surviving children of deceased individuals under (a) the 
Railroad Retirement Act (which is administered by the Railroad 
Retirement Board) or (b) any law conferring benefits upon survivors 
ot veterans of World War I, Joanne Lea (Buffington) Lybarger shall 
be held and considered to be the child of Alvin Earl Lybarger. It is 
not known what effect, if any, the enactment of this bill would have 
with respect to eligibility for benefits payable to or on account of the 
child Joanne Lea under laws administered by the Railroad Retirement 
Board or other Federal agencies. In this connection, it is suggested 
that your committee may desire to obtain the views of the men- 
tioned Board. Insofar as laws administered by the Veterans’ Admin- 
istration are concerned, enactment of the bill would have the effect of 
overruling the Veterans’ Administration, the duly constituted adju- 
dicative agency on the material question of the child’s relationship to 
the veteran, and would render Mrs. Lybarger potentially eligible upon 
application to payment of additional non-service-connected death 
pension on behalf of Joanne Lea which payment normally would con- 
tinue until the child reached the age of 18 years. It is assumed in 
this connection that the bill is not designed to require payment for 
any period prior to the date of filing the mentioned application. 

Enactment of S. 3438 would render Mrs. Lybarger and the minor 
child Joanne Lea eligible for benefits to which they are not now en- 
titled under existing law and would give them preferential treatment 
which is not extended to others who may be similarly circumstanced. 
The Veterans’ Administration is not aware of any special facts or cir- 
cumstances which would warrant singling out this case for such special 
legislative treatment. In addition, enactment of the bill might serve 
as a precedent for similar proposals on behalf of other claimants. 

The cost of the bill, if enacted, insofar as it relates to the Veterans’ 
Administration would depend upon many factors including the rate 
of additional pension and the period for which such pension would be 
paid, which in turn would, of course, depend upon the continued eligi- 
hility of the widow as well as that of the minor child. The immediate 
effect of the bill, assuming Mrs. Lybarger remains unremarried, would 
be to increase from $50.40 to $63, the monthly rate of pension payable 
to her. 

The Veterans’ Administration does not believe that private bills of 
this nature should receive favorable consideration. 

Advice has been received from the Bureau of the Budget that there 
would be no objection to the submission of this report to your com- 
mittee. 

Sincerely yours, 


Н. У. Нісі,кү, Administrator. 


O 
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MARTHA A. McDERMOTT STOTHARD 





Jury 21 (legislative day, Jury 16), 1956.—Ordered to be printed 


Filed under authority of the order of the Senate of July 21 (legislative day, 
July 16), 1956 







Mr. McNamara, from the Committee on Labor and Public Welfare, 
submitted the following 


REPORT 


[То accompany В. 2647] 









The Committee on Labor and Public Welfare, to whom was referred 
the bill (S. 2647) for the relief of Martha A. McDermott Stothard, 
having considered the same, report favorably thereon with amend- 
ments and recommend that the bill do pass. 












AMENDMENTS 






The amendments of the committee are as follows: 
On page 1, line 3, in lieu of the number “‘18”’ insert the number “15”. 
On page 1, line 9, after the word “‘injury”’, insert the phrase “alleged 

to have been”. 

On page 2, line 3, after the word ‘“‘benefits”, insert the phrase “except 
reimbursable medical expenses”. 








PURPOSE 


The bill proposes to waive sections 15 to 20, inclusive, of the Federa 
Employees’ Compensation Act so as to permit Mrs. Martha A. 
MeDesmott Stothard of Aurora, Colo., to file a claim for compensation 
benefits under the act and have the claim considered on its merits. 










STATEMENT OF FACTS 


Mrs. Martha Stothard was injured in 1945 while employed by the 
x Department of the Army at Fitzsimons Army Hospital, Denver, 
| Colo. Mrs. Stothard alleges that on December 24, 1945, she injured 
р her back while lifting a crate of oranges. Her claim was rejected оп 
the grounds that it was not filed within the maximum period of 5 
years provided by the act. This determination rendered by the 
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Bureau of Employees’ Compensation. was subsequently upheld by 
the Employees’ Compensation Appeals Board. 

It is the opinion of this committee that Mrs. Stothard should have 
an opportunity to present her claim before the Bureau of Employees’ 
Compensation for a consideration on its merits. 

The bill has been amended in conformity with the suggestions of 
the Department of Labor. 

Report from the Department of Labor relating to this bill follows: 


UNITED STATES DEPARTMENT oF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, October 24, 1955. 
Hon. Laster H111, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 

Dear Senator Hitt: This is in further response to your request 
for my comments on S. 2647, a bill for the relief of Martha A. MeDer- 
mott Stothard. 

The bill proposes to waive the time limitations of the Federal Em- 
ployees’ Compensation Act (5 U. S. C. 768-770) in favor of Mrs 
Stothard. It would authorize consideration of her claim for com- 
pensation under the provisions of that act if filed within 1 vear after 
the bill’s enactment. The claim is based upon injury sustained in 
1945 while Mrs. Stothard was employed by the Department of th 
Army at Fitzsimons Army Hospital, Denver, Colo. In its present 
form, however, the bill might be considered a legislative determination 
that the claimant did in fact sustain the injury while in the perform- 
ance of her duties. 

The records of the Bureau of Employees’ Compensation show that 
a claim was filed by Mrs. Stothard in September 1954 in which she 
alleged that on December 24, 1945, she injured her back while lifting 
a crate of oranges. This claim was rejected for the reason that it was 
not filed within the maximum period of 5 years provided by the act. 
The Bureau’s determination was, on appeal by the claimant, subse- 
quently affirmed by the Employees’ Compensation Appeals Board. 

Since the effect of S. 2647 would be to discriminate in favor of Mrs. 
Stothard against other claimants similarly situated, I would oppose 
this bill unless the Congress finds there are other circumstances justi- 
fying the time limitation waiver in this case. 

Even if such circumstances should be found, I believe the bill should 
be revised to correct the matter referred to in the second paragraph 
of this letter. This might be accomplished by adding the phrase 
‘alleged to have been” following the word “injury” in line 9, page 1. 
In addition, two other technical changes would appear desirable for 
the claimant’s protection. To remove any question that the bill 
would waive time for giving notice of injury, as well as time for filing 
claim, “15 to 20” should be substituted for “18” іп line 3 of page 1. 
And on page 2, line 3, the phrase “except reimbursable medical ex- 
penses” should be added following the word “‘benefits’’. 

The Bureau of the Budget advises that it has no objection to the 
submission of this report. 

Sincerely yours, 
James P. MircHett, 
Secretary of Labor. 
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[eDer- 
1 Ет- 
Mrs, Mr. McNamara, from the Committee on Labor and Public Welfare, 
— submitted the following 
` after 
еа in 
of the REPORT 
resent 
ration [To accompany 8. 3230] 
‘form- 
The Committee on Labor and Public Welfare, to whom was re- 
y that ferred the bill (S. 3230) for the relief of John R. Hill, having considered 
h she the same, report favorably thereon, with an amendment, and recom- 
ifting mend that the bill do pass. 
t was AMENDMENT 
e act. ы с 
ubse- The amendment of the committee is as follows: 
га. On page 2, line 4, delete the period and in lieu thereof insert a colon 
Mrs. and add thereafter the following language: 
pose Provided, That no benefits shall accrue for any period prior 
justi- to the enactment of this Act except such medical expenses as 
may be found to be reimbursable. 
оша 
тарһ PURPOSE 
arase 
бе 1. The bill proposes to waive the time limitations of the Federal 
e for Employees’ қана Act, sections 15 to 20, inclusive, so as to 
bill permit John R. Hill of Canton, Miss., to file a claim for disability 
filing allegedly resulting from personal injuries sustained on February 4, 
бе 1. 1947, while in the performance of his duty as fire prevention engineer 
| ех- 7 with the Department of the Army at Vienna, Austria. 
» the j STATEMENT OF FACTS 
j On February 4, 1947, John R. Hill, a civilian employee of the De- 
р artment of the Army in Vienna, Austria, injured his back while 
№. j elping lift a jeep. Не was taken to the 110th Station Hospital im 
ў 
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2 JOHN R. HILL 


Vienna where his injury was diagnosed as probable rupture of the disk 
between the second and third lumbar vetebras. He was strapped 
with adhesive and released from the hospital in 10 days. Mr. Hill 
states that he continued to suffer, however, and eventually lost partial 
control of legs and feet. A Viennese doctor fitted him with back 
braces, which he wore for about 5 months. Still suffering and sus- 
taining an extreme nervous condition, Mr. Hill went to a Viennese 
specialist who X-rayed his back and found that the second and third 
or fourth lumbar vetebras had been fractured and informed him that 
he would be partially disabled during the balance of his life. In 1948, 
still suffering from his back and from nephritis, he was admitted to the 
130th Station Hospital, Heidelberg, Germany. An Army doctor 
X-rayed him again and affirmed that Mr. Hill’s back had been broken 

In 1951, Mr. Hill contracted hepatitis and entered a German hos- 
pital at Baden-Baden where he was treated for hepatitis and the back 
condition. 

In 1953 Mr. Hill reentered the 130th Station Hospital in Heidelberg 
suffering from back and cirrhosis of liver. The Medical Board recom- 
mended a disability separation from the civil service in May 1953, 
and he was transferred to the general hospital in Frankfort for evacua- 
tion to the United States, where he was released from the Army and 
Navy General Hospital in Hot Springs, Ark. 

Mr. Hill swears that he presently suffers from the results of his orig- 
inal injury and is unable to perform even light duties. He further 
states that at no time was he ever advised by civilian personnel or 
anyone that there was a time limitation for filing a disability claim 
until his final separation in May 1953. 

In view of the continued effort made by Mr. Hill to have his con- 
dition attended to medically so that he would not become disabled, 
and in view of his assertion that he was not informed of his rights by 
the personnel authorities until 1953, it is the opinion of this committee 
that the time limitation statute should be waived in this case in order 
that John R. Hill may be allowed to present his claim before the 
Bureau of Employees’ Compensation for a consideration on its merits. 

The bill was amended in committee in accordance with the recom- 
mendations of the Department of Labor. 

Substantiating documents and the report from the Department of 
Labor follow: 


110 SH Form No. 50. 
Heapquarters, 110тн ӛтаттох Новрітлі. 
VIENNA AREA COMMAND 
OFFICE OF THE REGISTRAR 
APO 58, United States Army 


ADMISSION SLIP 


Date: February 3, 1947. 
Register No. 6214. 


To: Engineers Section, USFA, APO 777. 
Name: Hill, John R. Rank: United States civilian. 
ЖЕНА ори йық Race: White, 
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JOHN в. HILL 3 


Date of admission: February 3, 1947. 

Tentative diagnosis: Strain sacroiliac, severe. Observed for rup- 
tured intervertebral disk. 

Line of duty: Yes. 

Remarks: 


JOSEPH CISZEWSKI, 
Captain, MAC, Registrar. 


[Translation] 


VIENNA, June 23, 1947. 
Dr. Konrap Wess, 
Professor of Roentgenology, 
Wien I., Griliparzerstrasse. 

Dear Sir: Mr. John Hill has within the lumbar section of the 
vertebral column, where the physiological lordosis is entirely 
completed, a fracture by compression of the body of the lumbar 
vertebra 4, of which the cranial lamina is crushed in so that a severe 
reduction of height is resulting from it. The fragments are solidly 
joined by now by complete calcification of lime salts. 

Sincerely, 
(Signature illegible.) 


Canton, Miss., December 3, 1958. 
RETIREMENT Division, 
Civil Service Commission, Washington, D. C. 

GENTLEMEN: Based on disability separation recommended by the 
Medical Board, 130th Station Hospital, Heidelberg, Germany, and 
after examinations and observation I find that John Rimmer Hill is 
suffering with cirrhosis of the liver and has a marked degree of limita- 
tion of the use of his back and legs. In my opinion he is totally dis- 
abled for useful and efficient service in performing the duties required 
of him in the position from which he was separated. 

I have been his personal physician since about 1930 with the 
exception of the time he has been away from Canton, Miss., in United 
States Goverrment service. It is my opinion that his disability is 
not due to vicious habits, intemperance or willful misconduct. The 
patient has been under my observation and treatment since May 18, 
1953, when he returned from Germany. 


Yours very truly, 
Ковевт М. ӛмітн, М. D. 


To Whom It May Concern: 

This day personally press before me, the undersigned authority 
in and for the State of Mississippi, county of Madison, John R. Hill, 
who, after first being duly sworn, stated on oath as follows: 

1. I was transferred from the New Orleans Port of Embarkation to 
United States forces, Austria, with headquarters in Vienna in October 
1946 and assigned as deputy fire marshall and fire prevention engineer. 
On February 3 or 4, 1947, at approximately 0830 hours I was attempt- 
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ing to start the Army jeep which was assigned to me for 24-hour duty. 
I was being assisted by an Army lieutenant and a civilian guard to 
move the front end of the jeep over so that same could be pushed off 
and started. In doing so I felt a severe shock and pain in my back and 
was momentarily unconscious. I was taken to the 110th station 
hospital in Vienna where I was X-rayed and placed on my back on a 
hard bed. I was also given injections of novocain in my back to ease 
the pain. The diagnosis was a probable rupture of the disk between 
the second and third lumbar vertebras. No additional X-rays were 
ever taken at this hospital, and I was strapped with adhesive tape and 
released from the hospital in 10 days from the date of injury. I con- 
tinued to suffer from my back and became extremely. nervous and 
partially lost control of my legs and feet. About a month after I was 
released from the hospital I was seen attempting to board an Army 
bus in Vienna by one of the Army doctors, and he seeing the condition 
that I was in, advised me to report back to the hospital where they 
would have braces fitted to my back. I reported to the hospital and 
a Viennese doctor made casts of my back and fitted me with braces. 
I was not X-rayed at the hospital to determine the extent of my back 
injury or to confirm the original diagnosis. After wearing the back 
braces for a period of about 5 months and still suffering with my back 
and partial loss of control of my back, legs, and feet and still extremely 
nervous I went to a Viennese back specialist who made X-rays of 
my back and found that the second and third or fourth lumbar 
vertebras had been fractured and informed me that I would be 
partially disabled the balance of my life. These pictures are in my 
possession if they are needed. 

2. In 1948 I was transferred to Chief of Fire Prevention and Pro- 
tection Section, European Command, with headquarters in Heidelberg, 
Germany. On November 10, 1948, still suffering from my back 
injuries along with nephritis I was admitted to the 130th Station 
Hospital, Heidelberg, Germany. Capt. Otto S. Matthews was my 
attending physician and when it was explained to him about my back 
injuries X-rays were taken and showed that my back had been 
broken. Refer to medical central files in St. Louis, Mo. 

3. After recovery from nephritis and with no treatment for my back, 
I was released from the hospital and resumed my duties as best 1 
could under the handicap resulting from my back injury. 

4. In early December 1951 I contracted hepatitis and also was still 
suffering from my back injury and entered a German hospital near 
Baden-Baden, Germany, where I was treated for my back and 
hepatitis. After leaving this hospital I reported back to the 130th 
Station Hospital in Heidelberg, Germany, where the doctor in the 
outpatient clinic examined me and authorized me to assume my regular 
duties. 

5. On January 29, 1953, I was admitted to the 130th Station Hos- 
pital, Heidelberg, Germany, still suffering from my back injury and 
citrhosis, liver, Laennec’s, associated with alcoholism. The nature 
of my back injury was explained to Lieutenant Landham who treated 
me. He stated that the extremely nervous condition resulting from 
my back injury could encourage a person to use alcohol more than 
usual. However, I did not drink to excess and was never absent from 
my duties on account of overindulgence in alcoholic beverages. 1 
remained in the hospital until the Medical Board’ met and recom- 
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mended a disability separation from Civil Service in May 1953 and 
was transferred to the 97th General Hospital, Frankfort, Germany, 
for hospital air evacuation to the Zone of the Interior. I was released 
from the Army and Navy General Hospital, Hot Springs, Ark., 
May 16, 1953. Lieutenant Patton who attended me at this hospital 
stated that the back injury which I had received was likely to cause 
the extreme nervous condition and partial loss of use of back, legs, 
and feet. I am still suffering from the results of this injury and am 
unable to perform even light duties in my line of work or anv other 
line of work. I feel that I am permanently disabled and will never 
be able to perform the duties required of my profession. I had 
never suffered any injuries or disabilities of any kind prior to said 
back injury which occurred February 4, 1947, in line of duty required 
of my position. At no time was I ever advised by civilian personnel 
or anyone that there was a time limitation for filing a disability until 
my final separation in May 1953. Re: File No. 833945, Bureau of 
Employees’ compensation. 
Jonn R. HILL. 


Sworn to and subscribed before me this 6th day of February 1956. 
[SEAL] Nina M. WEATHERBY, 
Notary Public. 


My commission expires June 5, 1958. 


Marcu 7, 1956. 
Hon. Lister Hitt, 
Chairman, Committee on Labor and Publice Welfare, 
United States Senate, Washington, D. C. 

Dear Senator Hitt: This is in further response to your request 
for my comments on S. 3230, a bill for the relief of John R. Hill. 

The proposed measure would waive the time limitations of the 
Federal Employees’ Compensation Act, to permit John R. Hill to file 
a claim for disability allegedly resulting from personal injuries sus- 
tained on February 4, 1947, while in the performance of duty. The 
bill is so worded that it does not include the usual proviso attached to 
such legislation for the purpose of precluding payment of benefits, 
except reimbursable medical expense, for any period prior to the date 
of enactment. 
, The records of the Bureau of Employees’ Compensation of this 
Department show that claimant did not file a formal claim for com- 
pensation until June 12, 1953, more than 6 years after the date the 
claimant is alleged to have sustained his injury. The maximum 
period of time for filing a claim is 5 years and in view of this, the 
claim was rejected for noncompliance with the statute regarding time 
limitations. The claimant applied to the Employees’ Compensation 
Appeals Board for review of the Bureau’s decision, which was affirmed 
by the Board by a decision and order dated August 30, 1954 (docket 
No. 54-519). The facts regarding the nature and extent of the 
injuries and the resultant disability were never developed, so that 
the record permits no opinion as to the merits. р j 

The purpose of the Federal Employees’ Compensation Act is to 
provide an orderly and equitable system for the adjudication of claims 
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of Federal employees and their dependents for disability and death 
ineurred while in the performance of duty. Ido not favor preferential 
treatment of one claimant over others similarly situated. I am 
therefore opposed to the enactment of S. 3230 unless the Congress 
finds that there are special extenuating circumstances in this case. 

Even should such circumstances be found, I recommend that the 
bill be revised to include a proviso precluding payment of benefits, 
except reimbursable medical expense, for any period prior to the date 
of enactment. A draft of language which might be used for this 
purpose is attached. 

The Bureau of the Budget advises that it has no objection to the 
submission of this report. 

Sincerely yours, 
JAMES P. MITCHELL, 
Secretary of Labor. 


O 
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MRS. WARREN D. COOPER AND TEDDY DEVERE 
COOPER 





Jury 21 (legislative day, Juty 16), 1956.—Ordered to be printed 


Filed under authority of the order of the Senate of July 21 (legislative day, 
July 16), 1956 





Mr. McNamara, from the Committee on Labor and Public Welfare, 
submitted the following 


REPORT 


(To accompany Н. К. 8008] 


The Committee on Labor and Public Welfare, to whom was referred 
the bill (H. R. 8008) for the relief of Mrs. Warren D. Cooper and her 
son, Teddy Devere Cooper, having considered the same, report 
favorably thereon without amendment and recommend that the bill 
do pass. 

PURPOSE 


The bill proposes to waive sections 15 to 20 of the Federal Em- 
ployees’ Compensation Act so as to permit Mrs. Warren D. Cooper, 
widow of Warren D. Cooper, and Teddy Devere Cooper, their minor 
child, to file a claim for compensation for the death of Mr. Cooper 
and have the claim considered on its merits. 


STATEMENT OF FACTS 


In 1934 Mr. Warren D. Cooper was a member of the Civilian 
Conservation Corps. On September 23 of that year, he fell down the 
side of a mountain and broke his right shoulder. At the Veterans’ 
Administration hospital in Walla Walla, Wash., to which he was 
transferred from the camp hospital, the broken shoulder was appar- 
ently treated by wiring it together. Through the years subsequent 
to his discharge from the Civilian Conservation Corps, Mr. Cooper’s 
shoulder would not stand strain and was of insufficient strength to 
support any weight. On January 19, 1950, he died of tuberculosis. 
He was survived by Mrs. Warren D. Cooper and her son, Teddy 
Devere Cooper, for whom this bill provides relief. On the basis of 
the statements submitted in connection with this bill which are ap- 
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2 MRS.. WARREN D, COOPER AND TEDDY DEVERE COOPER 


СЕЕ below, the committee is of the opinion that Mrs. Cooper and 
ver son should be granted an opportunity to present their claim to 
the Bureau of Employees’ Compensation for a decision of its merits. 

During its consideration by the Committee on the Judici чагу оѓ {ће 
House of Representatives, the bill was amended in accordance with 
recommendations of the Department of Labor. The bill as reported 
by this committee retains the language adopted by the House Judiciary 
Committee. 

Statements relating -to the bill and the report of the Department 
of Labor follow: 

NOVEMBER 14, 1955. 


STATEMENT OF MRs. ETHEL CoorER, Winow or Warren D. Сооркв 


Warren DeVere Cooper was in the CCC Camp at Cow Creek, 
Idaho, Company 531, in 1934 and 1935, at which time he fell into a 
bank and broke his shoulder. Was taken to camp hospital, from 
there he was sent to Walla Walla, Wash., hospital. There they wired 
his shoulder. From there he went to C отрапу 585 on light work 
He was discharged from the CCC on April 25th of 1935, I believe. He 
came home, and in 1939 he went to see Dr, Ellis for medical care, 
and at that time a report was sent to Washington, but don’t know 
just where. 

But he could never stand any strain on his shoulder or lift anything 
heavy. He would have sick spells at his stomach. He had all his 
teeth pulled except five. That didn’t he ‘Ip, so they told him to have 
his tonsils out. But they found out that it wasn’t his tonsils. And 
he was called up for the Army. And when looking at his shoulder 
all three doctors talked in Latin and wrote in Latin, and he was the 
only one they did that to. And when he got his card it was 4-F. Не 
stayed about the same. 

He wasn’t what you say sick, only for those spells of being sick at 
his stomach. He was just tired all the time. So in 1949 he took sick 
in the stomach and back. Dr. Barry couldn’t find anything wrong 
with him, so they were going to X-ray his chest. I got to thinking 
about his shoulder which had a little hole in the top that seeped. Зо 
I called Dr. Barry and asked him if it could be from his shoulder. So 
he X-rayed his chest and shoulder and that’s when we found out it 
was TB of the bone, as the wire had broken and his shoulder had 
never knitted. It was slipped one-sixteenth of an inch apart. Тһе 
doctor told me and the X-ray shows it. That was in 1949. 

So I went up to Mr. Swigart, the Veterans’ Administration officer, 
and he wrote to Representative Clarence J. Brown for a pension for 
him, but got a card back that it a claim hadn’t been made within 5 
years that the time had run out. That was in late 1949 or early 
1950. My husband, Warren D. Cooper, died January 19, 1950. 

Mrs. ETHEL COOPER. 
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DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, July 11, 1956. 
Hon. Laster Hint, 


Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington 25, D. C. 

Dear Senator Hitx: This is in further reply to your recent letter 
requesting my views on H. R. 8008, a bill for the relief of Mrs. Warren 
D. Cooper and her son, Teddy Devere Cooper. 

This bill would waive the time limitations of the Federal Em- 
ployees’ Compensation Act and require consideration under that act 
of a claim of the widow and minor child of the late Warren D. Cooper 
for compensation for his death on January 19, 1950, which is alleged 
to have resulted from personal injuries sustained by him in September 
1934, in the performance of his duty as a member of the Civilian Con- 
servation Corps. The claim would have to be filed within 6 months 
from the date of enactment of the bill. 

According to the records of the Bureau of Employees’ Compensation 
of this Department, this case first came to the attention of the Bureau 
through an inquiry about it from a Member of Congress in a letter 
dated August 26, 1955. Information subsequently supplied by that 
Congressman and inquiries made by the Bureau indicate that Mr. 
Cooper was a member of the Civilian Conservation Corps from April 
11, 1934, to March 25,1935. He suffered an injury on September 23, 
1934, and was hospitalized from that date until October 30, 1934. 
The injury was described in the hospital admission records as a 
“Fracture, simple, complete, right clavicle, at junction of acromion 
process.” Mr. Cooper apparently developed pulmonary tuberculosis 
in 1949 and died from this disease on January 19, 1950. However, 
no investigation has been made to determine whether there may be a 
causal relationship between this injury and the disease from which he 
died. There has been no claim for compensation based on either Mr. 
Cooper’s injury in 1934 or his death in 1950, and consideration of any 
claim filed at this time would be barred by the time limitations of the 
act. 

If enacted, H. R. 8008 would rightly require this claim to be con- 
sidered and determined in accordance with the statutory provisions 
extending the benefits of the act to members of the Civilian Con- 
servation Corps. Under those provisions, compensation could be 
awarded for disability or death resulting from traumatic injuries only. 
Compensation for diseases in any form was specifically prohibited 
except for those diseases naturally resulting from a traumatic mjury. 
Therefore, in this case, compensation could be awarded only if the 
tuberculosis which apparently caused Mr. Cooper’s death in 1950 had 
naturally resulted from the injury he sustained in 1934 while a mem- 
ber of the Corps. 

The purpose of the Federal Employees’ Compensation Act is to 
provide an orderly and equitable system for the adjudication of claims 
of Federal employees and their dependents for disability and death 
incurred while in the performance of duty. A waiver of the statutory 
time limitations, in the absence of a congressional finding of special 
extenuating circumstances, would result in preferential treatment for 
these claimants over others similarly situated. 
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The House Committee on the Judiciary has found that there were 
extenuating circumstances in this case and is of the opinion that the 
time limitations of the statute should be waived to permit the claim 
to be filed and heard on the merits (H. Rept. 2128). The House of 
Representatives apparently has agreed with that finding and con- 
clusion. In the event the Senate agrees with the finding and conclusion 
of the House of Representatives, I would have no objection to the 
passage of this legislation. 

The bill as passed by the House of Representatives appears to 
contain a typographical error in line | of page 2 in that ‘ ‘Septembe r 
2, 1934” should be September 23, 1934, the date on which Mr. Cooper's 
injuries are actually alleged to have been sustained. In this connec- 
tion, I note from House Report 2128 that the House Committee on 
the Judiciary apparently intended the date to be September 23, 1934, 
in the reported bill inasmuch as this is the date which appears in the 
amendment adopted by the Committee as set forth in its report on the 
bill. If further consideration is given to this bill, you may wish to 
correct this error. 

The Bureau of the Budget advises that it has no objection to the 
submission of this report. 

Sincerely yours, 
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Әлмев Р. Мітснкіл,, 
Secretary of Labor. 





INDIANAPOLIS, IND., September 12, 1955. 
To Whom It May Concern: 


This is to certify that, I, Wilmur H. Nelson, now living at above 
address was in Camp Peanut, Company 585, CCC, located at Hay- 
fork, Calif., in the winter of 1934-35, and that I knew personally one 
Warren D. Cooper, also a member of said Company 585, whose home 
address was Xenia, Ohio, and furthermore that he was assigned to 
light duty in and around the camp area because of a shoulder injury 
sustained while a member of the CCC and that he was on light duty 
until discharged at Fort Knox, Ky., on March 25, 1935. 


Witmur H. Netson. 
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Xenia, Onio, September 30, 1955. 
To Whom It May Concern: 
Тін is to certify that I attended Warren Cooper in the last 3 months 
of 1949 and until his death, January 19, 1950. His diagnosis at time 
of death was pulmonary tuberculosis. 


БК. П. Нехрвнісквох, М. D. 
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GREENE County HEALTH DEPARTMENT HEALTH CENTER, 
GREENE MEMORIAL HOSPITAL, 
Xenia, Ohio, September 6, 1955. 
Re Warren Cooper. 
To Whom It May Convern: 

The following is the clinical findings on the above-named person: 

June, 21, 1949: P. E. X-ray of right shoulder shows it has been 
wired after an injury. The wire is now broken and a small sinus is 
present. The picture shows a definite osteomyelitis of the right 
clavicle which might be tuberculous in origin. Breath sounds are 
distant over upper lobes but no rales heard. 

X-ray reading: Bilateral chronic lesions seen over both upper lobes. 
Recommendations: Repeated sputums. Complete bed rest for 6 
weeks and reray. 

August 16, 1949: X-ray reading: Present X-ray shows chronic 
fibrosis above second rib on right. Activity in this area is doubtful. 
The entire upper lobe is involved in a caseopneumonic process and 
there is cavitation, Advise right pneumothorax to be started. 
Continue bed rest. Dehydrostreptomycin might be of value for 
2 weeks. 

June 22, 1949: Positive sputum. 

August 18, 1949: X-ray shows rt. chr. fib. above rt. 2nd rib. Act. 
in this area is doubt. The entire upper lobe is involved in a caseo- 
pneumonic process and there is cavitation. Adv. rt. pneumo. started 
and bed rest. 

Adv. DeHydro streptomycin for 2 weeks. 

Dr. WOLVERTON. 


Physical examination: Right shoulder has been wired and X-ray 
shows wire has been broken. There is a small sinus and a possible 
tuberculous myolitis of the right clavicle. There were no rales heard 
and breath sounds were distant over the upper lobe. 

Chest X-ray and fluoroscopy shows bilateral chronic lesions in both 
upper lobes. 

x: Repeated sputums; complete bed rest for 6 weeks, then X-ray; 
isolation; hospitalization for complete study if it could be arranged 
(not. San. care). 


DiısTRICT HEADQUARTERS CIVILIAN CONSERVATION CORPS, 
Lewiston, Idaho, October 27, 1934. 


EXTRACT 
SPECIAL ORDERS, NO. 190 


1. Under authority contained in letter dated October 25, 1934, 
United States Veterans’ Administration facility, Valla “Yalla, Wash., 
enrollee Warren Cooper, CC5-54620, Company 531, is discharged 
from the Veterans’ hospital, Walla Walla, Wash., and will proceed 
without delay to Lewiston, Idaho, reporting upon arrival thereat to 
the district surgeon, CCC, Spalding Hall, for disposition. 

The Quartermaster Corps will furnish the necessary transporta- 
tion. The travel directed is necessary in the public service and pay- 
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ment when made is chargeable to procurement authority FD 813 P 
1-0611 А 8815-4-5. 
By order of the district commander: 
J. S. Ropwe tt, 
Captain 11th Cavalry, Adjutant. 
Official: 
J. S. RODWELL, 
Captain, 11th Cavalry, Adjutant. 


OCTOBER 1, 1955. 
To Whom It May Concern: 

I was in the 3d CCC with Warren Cooper at the time of his accident. 
We were in Company 531, County Cal Creek, Idaho. I saw Mr. 
Cooper fall into the bank when he hurt his shoulder. I helped move 
him to the hospital tent at camp. From there they moved him to 
the Army hospital at Walla Walla, Wash. I did not see him after 
that. 

ARNOLD CONKLIN. 


Sworn to before me this 1st day of October 1955, a notary public 
in and for Greene County, Ohio. 
ELEANOR MATTHEWS, 
Notary Public. 
My commission expires August 14, 1956. 


LIMA, Онто, 5% ple mbe r 18: 1955. 
Mrs. ETHEL COOPER, 
Xenia, Ohio. 

Dear Mrs. Cooprr: I am informed by Mr. Gerald Nixon that you 
are seeking proof that your husband, Warren Cooper, was a me mber 
of Company 585 of the Civilian Conservation C orps in the year 1935. 

I was a member of that organization са 1934-35. A few days ago 
prior to leaving the Camp at Hayfork, Calif., I compiled a list of the 
names and addresses of the members in the camp at that time. 

I have listed: Warren Cooper, Rural Route No. 4, Xenia, Ohio. 

I trust this will be helpful to you. 

Very truly yours, 
Harry F. Muntis, Jr. 


VETERANS’ SERVICE OFFICER, 
Xenia, Ohio, September 16, 1955. 
To Whom It May Concern: 

I, Harry S. Swigart, veterans’ service officer for Greene County, 
Ohio, did write the original letter to Representative Clarence J. 
Brown, Congressman for Ohio, to get a compensation rating from the 
CCC, as he received the shoulder injury while in the CCC camp, 
division No. 531, was sent to Veterans’ Administration hospital in 
Walla Walla, Wash. It was after he left the hospital that I wrote 
the original letter to Mr. Brown, to file his claim for compensation, 
sometime in 1949, to my best belief. 
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He was injured in 1934, and grew steadily worse, and the case was 
brought to my attention in the year of 1949. 


Harry S. Swicarr, 
Greene County, Ohio. 


BLANCHESTER, OnIO, 
August 20, 1955. 
Re Warren D. Cooper, deceased. Widow: Mrs. Ethel Cooper, No. 1 
Stelton Road, phone 2—2250, Xenia, Greene County, Ohio. 
Warren D. Cooper was enrolled in the Civilian Conservation Corps; 
was honorably discharged therefrom at the expiration of his term of 
enlistment (he served one term after which he reenlisted for a second 
term) at Fort Knox, on March 25, 1935 
In the fall of 1934 (September 24, 1934) he fell down the side of a 
mountain, breaking his right shoulder. From September 24, 1934, to 
October 30, 1934, he was a patient at the United States Veterans 
hospital at Walla Walla, Wash., where an operation was performed 
on his shoulder and the broken bone was wired together. Later on, 
after a period of convalescence he was assigned to light kitchen duty 
but was never able to use his right shoulder in any way that would 
require physical exertion 
While in the hospital and afterward, while in Government service, 
no X-rays of the shoulder, after it was wired together, were taken. 
In the late 1940’s he developed a tubercular condition of the lungs, 
which eventually caused his death on January 19, 1950. ‘Two X-rays 
were taken one on June 6, 1949, by private physicians who were 
attending Mr. Cooper and another later on, August 13, 1949, which 
revealed the wire which had been inserted by the operation at Walla 
Walla to hold his shoulder bones together, had parted and that the 
bones were still one-sixteenth of an inch apart; and as a result of this 
condition a tubercular infection had developed in the bone, spreading 
to his lungs, which in a short period of time caused his death. 
Моте.—Т Вауе seen these X-rays, which Mrs. Cooper has in her 
possession and which she brought with her when she came to see me 
about this matter. 
C. J. B. 


CERTIFICATE OF DIscHARGE From CiIvILIAN CONSERVATION CORPS 


To Whom It May Concern: 


This is to certify that Warren D. Cooper, a member of the Civilian 
Conservation Corps, who was enrolled April 11, 1934, at Fort Knox, 
Ky., is hereby honorably discharged therefrom, by reason of expira- 
tion of term of enrollment for the convenience of the United States. 

Said Warren D. Cooper was born in Springfield, in the State of 
Ohio. When enrolled he was 21 years of age and by occupation an 
axman. He had brown eyes, brown hair, ruddy complexion, and was 
5 feet, 10 inches in height. His color was 

Given under my hand at Fort Knox, Ky., this 25th day of March, 
1935. 

Geo. R. Evans, 
Captain, Field Artillery Reserve, Adjutant. 
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8 MRS; WARREN D. COOPER AND TEDDY DEVERE COOPER 


RECORD OF SERVICE IN CIVILIAN CONSERVATION CORPS 


Immunization; completed date: Typhoid and para-typhoid, April 
22, 1934; smallpox, April 11, 1934. 

Served: (a) From April 11, 1934, to April 17, 1934, under War, 
Department at Fort Knox, Ky. Type of work: Labor. Manner of 
performance: Satisfactory. April 18, 1934, to April 21, 1934, en 
route to Company F-163, Aguanga, Calif. 

(6) From April 22, 1934, to April 30, 1934, under War Department 
at. Temecula, F-163 53ist Company, CCC Aguanga. Type of work: 
Construction. Manner of performance: Satisfactory. May 1, 1934, 
to May 4, 1934, en route to Cow Creek Camp, Idaho. 

(с) From May 5, 1934, to September 23, 1934, under War Depart- 
ment at Cow Creek, Р-270 Orofino, Idaho. Type of work: Blister 
rust control. Manner of performance: Satisfactory. (October 18, 
1934, transferred to Headquarters Detachment Lewiston.) 

(4) From September 24, 1934, to October 30, 1934, under War 
Department at Veterans hospital, Walla Walla, Wash. Type of work: 
Patient. Manner of performance: Satisfactory. October 31, 1934 to 
November 7, 1934 en route to Company 585, CCC, Camp Peanut, 
Hayfork, Calif. 

(e) From November 8, 1934, to March 17, 1935, under War Depart- 
ment at Company 585, Hayfork, Calif. Type of work: Labor, road 
construction. Manner of performance: Satisfactory. 

Remarks: Reenrolled October 1, 1934, for a period of 6 months at 
атр Cow Creek, Orofino, Idaho. Allotment of $25 to A. H. Cooper, 
Rural Route No. 4, Xenia, Ohio, forwarding address same as allottee. 
Education, grammer school, 8 years. Previous occupation, axman. 
Specific work in CCC Labor: Road construction P. and S., blister rust 
control. A good worker. Due camp store, 585th Company CCC, 
Camp Peanut F-28, Hayfork, Calif., $2. Due U.S. C. & F, ECF, 
$3.68. Declined to reenroll. 

From March 18, 1935 to March 21, 1935 en route to Fort Knox, Ky. 

From March 22, 1935 to March 25, 1935 under War Department at 
Fort Knox, Ky. 

Type of work: Labor. Manner of performance: Satisfactory. 

Discharged: March 25, 1935 at Fort Knox, Ky. 

Transportation furnished from Fort Knox, Ky. to Xenia, Ohio. 

J. E. WILLIAMS, 
2d Lieutenant, 11th Inf., Assistant Adjutant. 


Provisions of the Federal Compensation Act have been read to this 
шап СС5-54620. 
CIVILIAN CONSERVATION CoRPSs, 
CALIFORNIA REGION, UNITED STATES FOREST SERVICE, 
Peanut Camp, March 19, 1935. 
This certifies that Warren Cooper of Xenia, Ohio, has honorably 
completed his 2d enrollment in Company 585 of the Civilian Con- 
servation Corps and by his faithful labor has assisted in the protection 
and development of the forests and watersheds of California and in the 
preservation and perpetuation of the natural resources of the State 
and the Nation. 9:'В: нож, 
Regional Coordinator. 


Joun H. HANLON, 
Camp Superintendent. 
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Calendar No. 2809 


SATH CONGRESS | ЗЕМАТЕ { REPORT 
No. 2761 


2d Session 


WILLIAM LUKE PHALEN 


Јох 21 (legislative day, JuLY 16), 1956—Ordered to be printed 


Filed under authority of the order of the Senate of July 21 (legislative day, 
July 16), 1956 


Mr. McNamara, from the Committee on Labor and Public Welfare, 
submitted the following 


REPORT 


[To accompany 8. 1355] 


The Committee on Labor and Public Welfare, to whom was referred 
the bill (S. 1355) for the relief of William Luke Phalen, having con- 
sidered the same, report favorably thereon with an amendment and 
recommend that the bill do pass. 


AMENDMENT 


The amendment of the committee is as follows: Strike all after the 
enacting clause and insert in lieu thereof the following: 


That sections 15 to 20, inclusive, of the Federal Em- 
loyees’ Compensation Act, as amended, are hereby waived in 
avor of William Luke Phalen of Bridgeport, Connecticut, 

and his claim for compensation for disability resulting from 
pulmonary tuberculosis alleged to have been contracted while 
in the performance of his duties as a clerk with the Post 
Office браны. Postal Transportation Service, Boston, 
Massachusetts, shall be considered and acted upon under the 
remaining provisions of such Act in the same manner as if 
claim had Кы timely filed, if such claim is filed within 90 
days after the date of the enactment of this Act: Provided, 
That no benefits except medical expenses shall accrue by 
reason of the enactment of this Act for any period prior to its 
enactment, 

PURPOSE 


The bill proposes to waive sections 15 to 20, inclusive, of the Fed- 
eral Employees’ Compensation Act so as to permit Mr. William Luke 
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9 WILLIAM LUKE PHALEN 


Phalen of Bridgeport, Conn., to file a claim for compensation and have 
it considered on its merits. 


STATEMENT OF FACTS 


Mr. William Luke Phalen was employed for 25 years as a postal 
transportation clerk of the Railway Mail Service, now the Postal 
Transportation Service, of the Post Office Department. Allegedly he 
contracted pulmonary tuberculosis while in the performance of his 
duties through exposure during 2% vears to a fellow worker who died 
of this disease. Records of the Bureau of Employees’ Compensation 
disclose that he was hospitalized initially for treatment of the disease 
in March 1949 and discharged in October 1952; subsequently, he was 
rehospitalized during the period April 6, 1953, through May 1954. 
His о for disability was filed on November 16, 1954, but was re- 
jected by the Bureau on the ground that it had not been filed within 
the 5-year period permitted under the law. Therefore, Mr. Phalen 
has been unable to have his claim considered on its merits. 

Information received from Mr. Phalen indicates that while he was 
a patient at the Uncas-on-Thames Sanitarium in Shelton, Conn., 
during 1952, an investigator of the Bureau of Employees’ Compensa- 
tion came to see him regarding the claim of another employee of the 
Postal Transportation Service who had been exposed to the same 
source of infection as Mr. Phalen and who had contracted the same 
disease. Mr. Phalen alleges that this was the first time he learned 
that he had the right to file a claim, but that the investigator told 
him he had already waited too long. Mr. Phalen therefore did not 
know that he had until 5 years after he contracted the disease to file 
his claim. 

In accordance with the suggestion of the Department of Labor, the 
bill has been amended to provide that no benefits except medical 
expenses will accrue by reason of enactment of the bill for any period 
prior to its enactment. 

In view of the facts submitted with relation to this bill, which are 
set forth in the statements and affidavits appended hereto, the com- 
mittee recommends favorable consideration of the bill so as to permit 
Mr. Phalen to file his claim and have the Bureau of Employees’ 
Compensation make a determination as to its merits. 

The statements and affidavits relating to the bill and the report of 
the Department of Labor follow: 

UNITED STATES SENATE, 
February 14, 1955. 
Мг. УУпллам McCavtvtey, 
Director, Bureau of Employees’ Compensation, 
Department of Labor, Washington, D. C. 

Dear Mr. McCautey: Reference is made to the case of Mr. 
William L. Phalen, 68 Highland Avenue, Bridgeport, Conn., who ad- 
vises me that his claim for compensation was rejected by your Bureau 
on the grounds that the statute of limitation for the filing of such a 
claim had expired. 

Of particular interest to me was the fact that the Bureau did not 
reject his claim on the evidence with respect to the contraction of this 
disease. 

May I respectfully ask that you let me have a report on Mr. Phalen’s 
case and advise what, if anything, I might properly do to enable him 
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WILLIAM LUKE PHALEN 3 


to acquire the benefits which on the surface would appear were due 
him. 
I thank you for such attention as you may give this inquiry. 
Sincerely yours, 
Үплллм A. PURTELL, 
United States Senator. 





DEPARTMENT OF LABOR, 
BUREAU оғ EMPLOYEES’ COMPENSATION, 
Washington, D. C., March 2, 1955. 
Hon. WILLIAM A. PURTELL, 
United States Senate, Washington, D. C. 

Dear Senator Purretyu: Further reference is made to your com- 
munication of February 14, 1955, with enclosure which is returned 
herewith relative to your interest in Mr. William Luke Phalen. 

The limitation provisions of Federal Employees’ Compensation 
Act provide that unless a claim for compensation is filed within 1 
year of injury no benefits of the act shall be allowed. However if a 
claim is filed within 5 years of injury the Bureau may waive the 1- 
year limitation under certain conditions. 

The evidence in this case shows that Mr. Phalen failed to file a 
claim for compensation within 1 year or within 5 years of the date of 
the onset of his pulmonary tuberculosis. The language of the statute 
is explicit and the 5-year limitation provision may not be waived for 
any reason. The Bureau is therefore without authority under the 
law to consider the claim on its merits regardless of any reasons which 
might be advanced as to the reason for the delay. His claim was 
accordingly rejected as outlined in the attached copy of the Bureau’s 
order issued in his case. 

Very truly yours, 
Wma. McCautey, Director. 


UNITED STATES SENATE, 
May 16, 1955. 
Senator Lister HILL, 
Chairman, Senate Labor and Public Welfare Committee, 
The Capitol, Washington, D. C. 

My Dear Lister: Reference is made to S. 1355, which I introduced 
for the relief of William Luke Phalen of Bridgeport, Conn. 

I think that the enclosed copy of a notice of the rejection of the 
claim of Mr. Phalen for compensation under the Federal Employees’ 
Compensation Act may best set forth the facts concerning this man’s 
case. 

There appears to be no question with respect to his eligibility for 
benefits insofar as the contraction of his illness is concerned, but 
rather the fact that the claim was barred by the limitation provisions 
of sections 15 to 20, inclusive, of the act, in respect to giving notice 
of injury and the filing of claim for compensation. 

In a Ìetter which I received from Mr. Phalen, dated February 10, 
1955, a copy of which is also enclosed, he outlines the circumstances 
surrounding his claim and explains the reason he did not file a claim 
within the Timitation provisions was due to the fact that he had not 
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4 WILLIAM LUKE PHALEN 


the slightest idea that his condition might be considered compensable. 
When he learned the true facts it was too late for consideration of the 
claim which he ultimately filed. 

There is no question in my mind, however, that this man is entitled 
to the benefits he would otherwise have enjoyed had he filed his claim 
within the l-year time limitation; and I respectfully ask that you give 
my bill, S. 1355, which would authorize the Secretary of Labor to 
consider the claim of this gentleman, your early and favorable con- 
sideration. 

If you have any questions with respect to this case or desire further 
information concerning it and you will tell me, I shall be pleased to 
try to obtain it for you. I stand ready, Senator, to өейкшіней т арреяг 
before your committee if you wish to have me. 

I thank you for such attention as you may give this letter. 

Sincerely yours, 
Уилллм А. Ровтем,, 
United States Senator. 


Bripgerort, Conn., February 10, 1955. 

DEAR SENATOR PURTELL: I hope you will forgive me for taking 
up your valuable time and only do so because my claim for compen- 
sation was rejected by the Bureau of Employees’ Compensation, 
Washington, D. C. 

I will try to make this as brief as possible but to get in all the facts 
concerning my case. 

I was employed by the Post Office Department (Postal Transporta- 
tion Service) for 25 years and in March 1949 became ill of tuberculosis. 

I spent 5 years in sanatoriums in this State and was discharged as 
an arrested case in May 1954. 

A fellow clerk (Claude Hitchings), who worked with me in the 
mail train had tuberculosis and died from it in June 1949. I was in 
very close contact with him and firmly believe I got it from him. 

he Bureau didn’t reject my claim on the evidence I gave them 
regarding how I got my TB, but on the grounds that I didn’t file a 
claim before the 5-year period in which I had to file such a claim had 
expired. 

My main reason for not submitting a claim was that I hadn’t the 
slightest idea that I could claim compensation for TB. I believed all 
the time that one had to be injured to claim it. 

My first knowledge that I might put in a claim came about when 
an investigator from the Bureau of Employees’ Compensation, Wash- 
ington, D. C., came to see me while I was a patient at the Uncas-on- 
Thames Sanatorium, Norwich, Conn. This was 2 years after I had 
entered there. He came to see me regarding a claim of A. M. Gravolin 
who also worked with Mr. Hutchings and myself. 

I asked this investigator about my own case and he told me that I had 
waited too long to file a claim. This was 2 years after I became ill. 
This investigator from their own office should have known the law 
and known about the 5-year period I had in which to file a claim. 
Assuming that he knew the law I never done anymore about it after 
he told me I had waited too long. It was only after the 5-year period 
had expired that I learned I could put in a claim. 
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WILLIAM LUKE PHALEN 5 


Another reason for my failure to put in a claim. We have a position 
in the Postal Transportation Service known as counselor and instruc- 
tor. His duties are to counsel and instruct the clerks in the Postal 
Transportation Service. He made several visits to see me during my 
first year at the Uncas-on-Thames Sanatorium in his capacity as 
counselor and instructor and on none of these visits did he advise me 
that I could put in a claim. 

If these 2 men (their investigator and our counselor) were not 
familiar with the law it is reasonable to assume that an ordinar 
mail clerk like myself couldn’t have known about the 5-year period. 

These are the facts in my case, Senator, and I would be deeply 
«роне of any effort you might make in my behalf. 

am sending them a letter asking them to reconsider my case and 
hope and pray that you can be of some help in getting my claim 
approved. 

If you should write to the Bureau of Employees’ Compensation, 
Washington 25, D. C., my file number is X939341. 

My very best wishes and prayers to you during and after your illness 
and pray that you will recover real soon. 

Hoping to hear from you soon, I remain. 

Gratefully yours, 
Witiiam L. PHALEN. 


DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES’ COMPENSATION 


In the matter of the claim for compensation under the Federal Employees’ 
Compensation Act of William Luke Phalen, claimant 


Employed by Post Office Department (Postal Transportation Service, 
ма, 


Boston, ss.) 
Re compensation order rejection of claim case No. X—939341. 

Such investigation in respect to the above-entitled claim having 
been made as is considered necessary, and after due consideration of 
such claim and reports of record, the Bureau makes the following: 


FINDINGS OF FACT 


That on the fifth day of March 1949, the claimant herein was 
employed as a clerk by the Post Office Department, Postal Trans- 
portation Service, Boston, Mass.; that he filed claim for compensa- 
tion on November 13, 1954, alleging he contracted pulmonary tu- 
berculosis on March 5, 1949, as the result of close contact with Claude 
Hutchings, a fellow clerk who had the disease and died of tuberculosis 
January 3, 1949; that he was aware that his condition was diagnosed 
as tuberculosis as early as March 6, 1949; that notice of injury and 
claim for compensation were not respectively given and filed within 
1 year from the date of injury; that the required notice and claim 
for compensation were not filed within five years after the injury. 

Upon the foregoing findings of fact it is ordered that the claim for 
compensation filed by the claimant be and the same is hereby rejected 
for the following reasons: 


90008°—57 8, Вер\., 84-2, уо1. 8——114 
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6 WILLIAM LUKE PHALEN 


That the claim is barred by the limitation provisions of sections 15 
to 20, inclusive, of the act, in respect to giving notice of injury and 
the filing of claim for compensation. 

Given under my hand at Washington, D. C., this 26th day of 


January 1955. 
Wma. McCautey, 
Director. 
Ву С. О. Сльвкск, 


Special Examiner. 


UNITED STATES SENATE, 
April 10, 1956. 
Senator Laster HILL, 
Chairman, Senate Labor and Public Welfare Committee, 
Washington, D. C. 

My Dear Lister: I am writing to you once again with respect to 
bill S. 1355, which I introduced for the relief of William Luke Phalen, 
of Bridgeport, Conn. And I submit herewith a self-explanatory letter 
which I have just received from Mr. Phelan, in which he gives a brief 
résumé of the developments in his case and of his present situation. 

From this you will observe that Mr. Phelan was unable to work from 
the time of his illness until the first of this vear, at which time he was 
permitted to take on a type of work quite foreign to anything he had 
done before—something very light in nature and not requiring long 
periods of standing or heav y lifting. While he has been on the job 
since the first of the year, from this letter you will also observe that 
there appears to be some question as to just how long he will be able 
to continue in this type of employment. 

Because there appears to be no question as to the cause of his 
illness—his claim for compensation having been denied by the Bureau 
of Employees’ Compensation because of the statute of limitations 
rather than the occasion of his illness—I feel that early and favorable 
action on this bill is warranted to relieve the financial strain which he 
and his wife have undergone since he was first stricken 7 years ago. 

I would very greatly appreciate it if you would assign this bill to 
a subcommittee to review it and if possible to report on it without 
delay. 

Sincerely yours, 
WILLIAM A. PURTELL, 
United States Senator. 


Brivgeport, Conn., March 30, 1956. 

Dear Senator Purteti: I was more than pleased to receive a 
copy of the letter you sent to Mr. Jennings of Lynn, Mass., regarding 
my case. I will try to give you a brief history of my case and refresh 
your memory about it as it is over a year since I wrote my first letter 
to you. 

I was employed by the Post Office Department (Postal Transpor- 
tation Service) for over 25 years and in March 1949 I became ill of 
tuberculosis. I spent 5 years in sanatoriums and was discharged as 
an arrested case in May 1954. In March of 1953 my wife became 
ill of the same thing but not as severe as mine. She no doubt caught 
it from me. She spent 9 months in a sanatorium and was discharged 
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WILLIAM LUKE PHALEN 7 


as an arrested case in December 1953, the same day my father passed 
away. 

A fellow clerk (Claude Hutchings) who worked with me on the mail 
train had tuberculosis and died from it in January 1949. I was in 
very close contact with him and firmly believe I caught it from him. 

The Bureau of Employees’ Compensation, Washington, D. C., did 
not reject my claim on the evidence I gave them regarding how I 
got my tuberculosis, but on the grounds that I didn’t file a claim 
before, the 5-year period had expired. 

My main reason for not submitting a claim was that I did not 
have the slightest idea that I could claim compensation for TB. 

I believed all the time that one had to be injured to claim it. 

My first knowledge that I might put in a claim came about when 
an inspector from the Bureau of Employees’ Compensation, Washing- 
ton, D. C., came to see me about a claim of A. M. Gravelin who also 
worked with Mr. Hutchings and myself and who also came down 
with TB. This happened while I was a patient in the Uncas-on- 
Thames Sanatorium, Norwich, Conn. This was 2 years after I had 
entered there. I asked this investigator about my own case and he 
told me that I had waited too long to file a claim. This investigator 
from their own office should have known that I had a 5-year period 
in which to file a claim. Assuming that he knew the law, I never done 
any more about it after he told me I had waited too long. It was 
only after the 5-year period had expired that I learned I could have 
filed a claim, Another reason for not filing a claim. We have a 
position in the Postal Transportation Service called a counselor and 
instructor. His duties are to counsel and instruct the clerks in the 
PTS. He made several visits to see me during my first year at the 
Uncas-on-Thames Sanatorium in his capacity as counselor and instruc- 
tor and on none of these visits did he advise me that I might put in 
aclaim. If these 2 men were not familiar with the law, it is reason- 
able to assume that an ordinary mail clerk like myself couldn’t have 
known about the 5-year period. These are the facts regarding my case. 

Now a few facts about my physical and financial situation. 

As I mentioned earlier in this letter I was discharged as an arrested 
case from the Laurel Heights Sanatorium, Shelton, Conn., in May 
1954. They do not allow you to do any work for at least a year after 
your discharge. My wife and I have gone to Laurel Heights for 
periodic checkups. We have always received favorable reports. 
My last checkup was in November 1955 when I was given permission 
to go to work at some light job that did not require heavy lifting or 
continual standing. In January of this year I got a job in the Under- 
wood Corp. in Bridgeport. I am not sure if I will be able to continue 
at this job as I get terrible backaches in the vicinity of my lobectomy 
operation. 

My financial condition is very poor and if it were not for the assist- 
ance of relatives and friends I don’t know what would have happened 
to us. 

Trusting that this information will be helpful to you in getting a 
favorable report on the bill you introduced in my behalf. 

I am at a loss for words to try to express my appreciation for all 
that you have done and are still trying to do for me and all I can say 
is many, many thanks, 
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8 WILLIAM LUKE PHALEN 


My very best wishes and prayers to you and Mrs. Purtell. 
Gratefully yours, 
ҮпллАм L. PHALEN. 


UNITED STATES SENATE, 
May 8, 1956. 
Senator Lister HILL, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. С. 

My Dear Lister: Thank you for your letter of April 26 in further 
reference to bill S. 1355, which I introduced for the relief of William 
Luke Phalen of Bridgeport, Conn. 

So that when established, the special subcommittee may be in 
possession of all of the information I have which might have a bearing 
on the case, I am attaching a letter I recently received from Mr. 
Phalen, together with letters, both dated April 23, 1956, which came 
to him from Dr. Frederick C. Warring, Jr., assistant superintendent, 
Laurel Heights Sanatorium (State of Connecticut), Shelton, Conn., 
and from Dr. George C. Wilson, superintendent and medical director, 
Uncas-on-Thames (State of Connecticut), Norwich, Conn., both of 
which were submitted in support of his contention that close contact 
with a fellow employee who subsequently died from tuberculosis 
contributed to the development of his tuberculous infection. I ask 
that this additional correspondence be made a part of the file on bil 
S. 1355 for the relief of William Luke Pha‘en. 

I will appreciate your keeping me advised of developments in con- 
nection with the special subcommittee’s consideration of this proposal. 

Sincerely yours, 
Уиллдм А. Ровтешь, 
United States Senator. 





BRIDGEPORT 4, Conn., April 29, 1956. 


Dear Senator Purrte ui: I received your very welcomed letter 
last week and was very sorry that I had not given you as much 
information as you sesired. 

I had assumed that you had got all the necessary information from 
the Bureau of Employees’ Compensation. 

I think I furnished them with conclusive evidence that I contracted 
my tuberculosis from Claude Hutchings a fellow clerk who worked 
with me on the mail train. I furnished them with statements from 
seven clerks who worked with Mr. Hutchings and myself. I also 
furnished them with a statement from the steward of the Railway 
Mail Club in Bosten where we stayed overnight. I also furnished 
them with medical certificates from both the Uncas-on-Thames Sana- 
torium in Norwich, Conn., and the Laurel Heights Sanatorium in 
Shelton, Conn. I had to forward all this information to my district 
superintendent, Postal Transportation Service, district No. 1, Boston, 
Mass., and they forwarded it together with their statement to the 
Bureau of Employees’ Compensation. When I was in the Railway 
Mail Service it was always called by that name, but now it has been 
changed to the Postal Transportation Service. This will explain why 
Dr. Warie of Laurel Heights called it the Railway Mail Service. 
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I imagine. that all this information that I furnished the Bureau 
would be available to you. 

I do not know if you were ever in a railway mail car, Senator, and 
if you haven’t, I can assure you that we don’t have too much room 
and the clerks are in very close contact with one another. Much of 
the time that I worked with Mr. Hutchings we were not more than 
2 feet apart and quite often shoulder to shoulder. 

I had to use the same washbasin and toilet facilities as he did, both 
on the train and at the Railway Mail Club in Boston where we shared 
the same room. 

All of this extra work that I am giving you, Senator, would not have 
been necessary if I hadn’t been ill-advised by the investigator from 
the Bureau of Employees’ Compensation. I believe I wrote you about 
this, but to refresh your memory, this investigator from the Bureau 
came to see me while I was a patient at the Uncas-Thames Sana- 
torium. This was about 2 years after I had entered there. He came 
to see me regarding a claim of A. M. Gravelin who also worked with 
Mr. Hutchings and myself. This was my first knowledge that I could 
put in a claim, and when I asked him about my own case, he told me 
that I had waited too long. He surely should ече known that I had 
a 5-year period in which I had to file a claim. I assumed that he 
knew the law, so I never done any more about it. When I finally 
found out that I had a 5-year period to do so, the 5-year period had 
expired. I filed a claim anyway and as you know it was rejected 
not because of the evidence I gave them regarding how I got my TB 
but because the time limitation had expired. There was also the fail- 
ure of our counselor and instructor in the Postal Transportation Serv- 
ice, to advise me that I could put in a claim. He made several visits 
to see me during my first year at Uncas-on-Thames and he never 
mentioned anything about it. If these two men did not know the 
law it is difficult to understand how an ordinary mail clerk like myself 
should know. 

When I entered Uncas on Thames in 1949 I was very sick and my 
memory is hazy as to whether I told them about my having caught my 
ТВ. from Mr. Hutchings. I evidently didn’t as you will notice in | 
Dr. Wilson’s letter. When I transferred to the Laurel Heights 
Sanatorium in February 1952 I informed them of my contact with Mr. 
Hutchings as will be noted in Dr. Warring’s statement from that 
sanatorium. 

I know of no other cases similarily situated as I am and as you sug- 
еее I wrote Mr. Jennings of Lynn, Mass., to see if he knew of any. 

haven’t as yet received an answer. I will forward it as soon as I 
hear from him. 

In addition to Drs. Wilson and Warring’s statement I am enclosing 
a copy of the rejection from the Bureau of Employees Compensation. 
If you have no use for it I would appreciate your returning it to me. 
My file number with the Bureau is X93934 1. 

hope and pray, Senator, that this information will result in getting 
a favorable report on my case. 

If there is anything I’ve overlooked please let me know. Thanking 
you again for your interest in my behalf. 

My very best wishes to you and Mrs. Purtell. 

Gratefully yours, 
У’иллдм L. PHALEN. 
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STATE OF CONNECTICUT, 
LAUREL HEIGHTS SANATORIUM, 
Shelton, Conn., April 23, 1956. 
Мг. У’пллдм L. PHALEN, 
Bridgeport, Conn. 

Dear Mr. Paaren: Dr. Howlett is on leave of absence and your 
letter of April 22, 1956, has been referred to me for reply. 

Persons like yourself who develop pulmonary tuberculosis usually 
contract the disease after exposure to some other person, relative, 
friend or fellow employee, who has active disease and positive sputum. 

When you were admitted to Laurel Heights Sanatorium for the 
first time on February 19, 1952, you gave history of intimate exposure 
for 24% years to a fellow worker who died of tuberculosis. Substantia- 
tion of this claim would provide evidence that you had been exposed 
to tuberculous infection from this source. 

You also gave history that no member of your family had tuber- 
culosis and if you can claim that you were exposed to no one else with 
the disease then there is strong evidence that your own pulmonary 
tuberculosis could have developed as a result of exposure to this 
fellow worker in the railway mail service. 

Sincerely yours, 
Freperick C, WarrinaG, Jr., M. D., 
Assistant Superintendent. 





STATE OF CONNECTICUT, 
Гхсав-Ох-Тнлмев, 
Norwich, Conn., April 23, 1956. 
To Whom It May Concern: 

William Luke Phalen was admitted to Uncas-on-Thames for the 
first time on March 24, 1949. At that time he had been well until 
6 months before admission when he noted increasing nervousness, 
irritability, and fatigue. Symptoms increased in severity and he 
began having dyspnoea on exertion. Three months before admission 
he developed a cough which became productive and increased in 
severity. He was referred to the Lahey Clinic in Boston in February 
1949 and an X-ray film of the chest revealed bilateral tuberculosis 
and sputum was positive for tubercle bacilli. In addition, he was 
found to have hyperthyroidism and was placed on treatment for it 
He had lost 30 pounds in weight in the last 6 months prior to admission. 

At the time of admission there was no known tuberculosis in the 
family. He had been employed as a mail clerk for the railroad for 
25 years prior to his first admission. Our history obtained in 1949 
does not state a known exposure to tuberculosis. In a letter to me 
dated April 22, 1956, the patient states that he was in close contact 
with a Claude Hute ‘things who died of tuberculosis in January 1949. 
This could have been his contact with tuberculosis but we have no 
proper proof of it. 

GrorGe С. Уплох, М. Р”, 
Superintendent and Medical Director. 
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WILLIAM LUKE PHALEN 11 


UNITED STATES SENATE, 


June 13, 1956. 
Senator Lister Hint, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 

My Dear Senator Hit: I am writing you once more with respect 
to bill S. 1355, which I earlier introduced for the relief of William Luke 
Phalen of Bridgeport, Conn. 

In this connection I am sending you a self-explanatory communica- 
tion which has come from Mr. William McCauley, director of the 
Bureau of Employees’ Compensation, United States Department of 
Labor, briefly reporting on the record of the Bureau on Mr. A. M. 
Gravelin of Bergenfield, N. J. 

From this you will observe that Mr. Gravelin, who like Mr. William 
Phalen was employed by district No. 1, United States Postal Transport 
Service, contracted pulmonary tuberculosis sometime prior to Decem- 
ber 29, 1949. The evidence earlier submitted attested to the fact that 
Mr. Phalen’s condition was diagnosed as tuberculosis as early as March 
6, 1949. The file will also show that it is the contention of Mr. 
Phalen that his condition developed as a result of close contact with a 
“fellow worker” who had the disease and who died of the disease on 
January 3, 1949. It is important to observe, I believe, that Mr. 
Gravelin and Mr. Phalen might also be considered as “fellow workers,” 
and that presumably both were exposed to the same source of con- 
tagion. 

May I ask that this letter from Mr. McCauley be made a part of 
Mr. Phalen’s file and be considered with other testimony as the bill 
is up for consideration. 

Sincerely yours, 
WILLIAM Å. PURTELL, 
United States Senator. 


DEPARTMENT OF LABOR, 
BUREAU OF EMPLOYEES’ COMPENSATION, 
Washington, D. C., June 11, 1956. 
Hon. WiıLLIAM A. PURTELL, 
United States Senate, 
Washington, D. C. 

Dear Senator Purretu: Further reference is made to your inquiry 
of June 5, 1956, concerning our records on Mr. A. M. Gravelin, 397 
New Bridge Road, Bergenfield, N. J. 

Mr. Gravelin contracted pulmonary tuberculosis some time prior 
to December 29, 1949, while employed by district No. 1, United 
States Postal Transport Service, Boston, Mass. He was hospitalized 
for this disability at Bergen Pines, Bergen County Hospital, Ridge- 
wood, N. J., from March 27, 1950, until November 14, 1950. 

Mr. Gravelin’s claim for compensation benefits was approved, and 
he was paid compensation for the entire period of pay loss caused by 
the disability. He returned to his usual work on December 20, 1950. 

If there is further information you wish in connection with the 
matter your request for such information will be given prompt 
attention. 

Very truly yours, 
Wa. McCautey, Director. 
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May 26, 1955. 
Hon. Lister Hitt, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. O. 


Dear Senator Hix: This is in further reply to your request for 
е. > rt on S. 1355 and S. 1362, bills for the relief of William Luke 

en. 

Each of these bills would waive the time limitations of the Federal 
Employees’ Compensation Act (39 Stat. 742, as amended) in favor 
of William Luke Phalen so as to pe:mit him to file a claim for com- 
pensation for disability resulting from illness alleged to have been 
contracted by him while performing services as an employee of the 
Post Office Department. S. 1355, in its present form, seems to 
presuppose that the claimant’s disability was contracted while in the 
performance of duty, an essential to recovery under the Federal law 
Neither bill contains the usual bar to retroactive benefits. S. 1355, 
although providing a bar to recovery of retroactive benefits, makes 
the exception that if it is found that the only compensation to which 
Mr. Phalen would have been entitled is for a period ending prior to 
the date of enactment of the bill, he shall be entitled to receive a 
lump-sum payment equal to the total amount of the payments to 
which he would have been entitled for such period. 

The records of the Bureau of Employees’ Compensation of this 
Department discloses that the claimant in this case was a postal 
transportation clerk who has alleged that he contracted pulmonary 
tuberculosis while in the performance of his duties due to exposure 
to a fellow worker who was a victim of this disease. He was hospi- 
talized initially for treatment of the disease in March 1949, and was 
discharged in October 1952. He was subsequently hospitalized again 
from April 6, 1953, to May 1954. He filed a claim for disability on 
November 16, 1954, which was rejected by the Bureau as not having 
been filed within the maximum period of 5 years permitted by law. 

The purpose of the Federal Employees’ Compensation Act is to 
provide an orderly and equitable system for the adjudication of claims 
of Federal employees and their dependents for disability and death 
incurred while in the performance of duty. A waiver of the statutory 
time limitation, in the absence of a congressional finding of special 
extenuating circumstances, would result in preferential treatment for 
this claimant over others similarly situated. 1 ат therefore opposed 
to both bills. 

Even if such circumstances should be found, I believe the bills 
should be revised to correct the matters referred to in the second para- 

aph of this letter. Proposed language to that end, as a substitute 
or either S. 1355 or S. 1362, is enclosed. 

The Bureau of the Budget advises that it has no objection to the 
submission of this report. 

Sincerely yours, 
James Р. Митснвш,, 
Secretary of Labor. 








Calendar No. 2810 




















955. 84TH CONGRESS | ЗЕМАТЕ { ВЕРОКТ 
2d Session No. 2762 
est for 
| Luke 
‘ederal 
favor JOHN J. GRIFFIN 
` сот- 
> been 
of the 
ms to Jury 21 (legislative day, Juty 15), 1956.—Ordered to be printed 
ll the Filed under authority of the order of the Senate of July 21 (legislative day, 
oe July 16), 1956 
1355, 
Па Кез 
which | 
гай to Mr. McNamara, from the Committee on Labor and Public Welfare, 
dis 0 submitted the following 
ы REPORT 
ostal | 
mary A {To accompany 8. 2599} 
osure 4 
m | The Committee on Labor and Public Welfare, to whom was referred 
was | the bill (S. 2599) for the relief of John J. Griffin, having considered 
‘gain : the same, report favorably thereon without amendment and recom- 
y on г mend that the bill do pass. 
"iad ф PURPOSE 
is to ) The bill proposes to waive the time limitations, section 303 (4) (1) 
aims і of the Federal Employees’ Compensation Act, as amended, so as to 
eath | permit John J. Griffin to file a claim for a facial disfigurement award 
когу | under the act and have his claim considered on its merits. 
ecia 1 
t for i STATEMENT OF FACTS 
osed | 
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ara- | that ре while engaged іп the performance of his duties as a laborer, 
tute 3 Mr. Griffin was injured while removing a tire from a truck rim. The 


3 tire let go and caused a hard object, probably the tire tool, to strike 

the Е Mr. Griffin on the head, resulting in a fractured skull and lacerations 

on the forehead, face, and chin. Written notice of injury and claim 

for compensation were timely given and filed, but the claim for facial 

disfigurement award was not filed within the 1-уеаг period from 

P. October 14, 1949, the date of the Federal Employees’ Compensation 
Act Amendments of 1949. 

The Bureau of Employees’ Compensation of the Department of 

Labor states that at the time of Mr. Griffin’s accident, the Compensa- 

tion Act did not provide a schedule of compensation for facial dis- 
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2 JOHN J. GRIFFIN 


figurement, except insofar as the earning capacity of an injured 
employee was affected. 

hen the Compensation Act was amended on October 14, 1949, 
a schedule of compensation for permanent partial disability or ser ious 
facial disfigurement was established. A time limit of 1 year from 
the date of the enactment of the amendment was provided within 
which election could be made to claim benefits retroactively under 
this provision. Mr. Griffin did not file his claim for a scheduled 
award for facial disfigurement until April 23, 1952. 

Explaining his delay in filing his claim for facial disfigurement, 
Mr. Griffin states that during the 1-year prescribed limitation period 
he was incompetent to file because of mental and physical incapacity 
resulting from the injuries received in the original accident. He states 
that he was in a state of semishock for more than a year. 

The Department of Labor significantly points out that had Mr. 
Griffin elected to claim the disfigurement benefits within the prescribed 
time limitation, it appears that he might have qualified for a scheduled 
award. However, the Bureau of Employees’ Compensation had no 
authority to extend the 1-year limitation period. 

In view of the affidavits relating to this case, appended hereto, the 
committee recommends favorable consideration of the bill so as to 
permit Mr. Griffin to file his claim and have it considered on its 
merits, as would have been the case had Mr. Griffin been able to file 
within the 1-year statutory period. 

The statements relating to the bill and the report of the Department 
of Labor follow: 


SOE RP ET 


ANTS 


жасата: 


1 


UNITED STATES DEPARTMENT OF LABOR 
EMPLOYEES’ COMPENSATION APPEALS BOARD 
APPLICATION FOR REVIEW 


1. Name of person filing appeal: John J. Griffin. 

2. Address: 42 Tufts Street, Charlestown, Mass. 

3. Name of injured or deceased employee: John J. Griffin. 

. Employing establishment: Boston Navy Yard. 

5. Date of injury: August 15, 1941. 

6. Place of injury: Boston Navy Yard. 

7. ад of the case file in Bureau of Employees’ Compensation: 

77915 

8. Date of decision you are appealing: October 21, 1953. 

9. Request is hereby made for review of the aforesaid decision issued 
by the Bureau of Employees’ Compensation, under the Federal Em- 

sieve es’ Compensation Act of September 7, 1916, as amended, upon 
che following ground or grounds: (State the specific reasons for the 
appeal in accordance with paragraph 4 of the general instructions 
aitached hereto). 

Error has occurred in applying the law in my case and failure to 
exercise discretion. The decision was based on the statute of limita- 
tions and the fact that I failed to file a claim for facial disfigurement 
within 1 year from the act of October 14, 1949. 

I claim the Bureau has made an error in denying my claim for 
facial disfigurement because during the year in question I was unable 
to file a claim because of mental and бу sical incapacity and under- 
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JOHN J. GRIFFIN 8 


standing which resulted from the severe injuries I sustained in my 
original accident. My forehead and face have deep holes in them 
and I am unsightly to look at. I am in constant pain. I was in a 
state of semishock for over a year and unable to file my claim. If 
you could see how terrible I look, I feel you would reconsider my case 
and grant me compensation for facial disfigurement. The statute of 
limitations is one which I feel can be waived because of my condition 
at that time. 

10. You are hereby advised that Kathleen T. Ryan Dacey, Esq., 
53 State Street, Boston, Mass., is my duly authorized representative 
for the purpose of this appeal. 
JOHN J. GRIFFIN. 


NOVEMBER 9, 1953. 





UNITED STATES DEPARTMENT OF LABOR, BUREAU ОЕ EMPLOYEES 
COMPENSATION 


COMPENSATION ORDER REJECTION OF CLAIM FOR SCHEDULE AWARD 
CASE NO. 779157 


In the matter of the claim for compensation under the Federal Employees’ 
Compensation Act of John J. Griffin, claimant, employed by Depart- 
ment of the Navy (Boston Navy Yard, Boston, Mass.) 


Such investigation in respect to the above entitled claim having 
been made as is considered necessary, and after due consideration of 
such claim and reports of record, the Bureau makes the following: 


FINDINGS OF FACT 


That on the 15th day of August 1941, the claimant above named was 
employed by the Department of the Navy, Boston Navy Yard, 
Boston, Mass., that on said date the claimant herein, while engaged 
in the performance of his duties as a laborer, sustained a personal 
injury when a tire that he was removing from a truck rim let go and 
when he was struck on the head by some hard object, probably the 
tire-tool; that as a result of such unjury claimant sustained a fractured 
skull and a lacerated wound of the forehead, face, and chin, right side; 
that written notice of injury and claim for compensation were timely 
given and filed; that claim for a facial disfigurement award was not 
filed within 1 year from October 14, 1949, the date of enactment of 
the Federal Employees’ Compensation Act Amendments of 1949. 

Upon the foregoing findings of fact it is 

Ordered, That the claim for a schedule award under section 5 (a) (21) 
of the Federal Employees’ Compensation Act be and the same is 
hereby rejected for the following reason: 

That the claim is barred by the time limitation provision of section 
303 (d) (1) of the Federal Employees’ Compensation Act, as amended, 
with respect to the filing of claim for a facial disfigurement award 
within 1 vear from the act of October 14, 1949, Public Law 357, 


8ist Congress. 
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4 JOHN J. GRIFFIN 


Given under my hand at Washington, D. C., this 2ist day of 


October 1953. 
Wa. McCauvtey, 
Director. 
Ву С. БО. Сльвкск, 
Special Examiner. 


DEPARTMENT OF LABOR, 
Washington, D. C., October 26, 1955. 
Hon. Lister Нил, 


Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 

Dear Senator Hit: This is in further response to your request 
for my comments on S. 2599, a bill for the relief of John J. Griffin. 

S. 2599 proposes to waive the time limitations of the Federal 
Employees’ Compensation Act (39 Stat. 742, as amended), which 
now preclude payment of compensation to John J. Griffin for an 
injury sustained by him in the performance of his duty as a civilian 
employee of the United States. 

The files of the Bureau of Employee’s Compensation of this Depart- 
ment show that on August 15, 1941, Mr. Griffin sustained serious 
injuries, resulting in facial disfigurement, while in the performance 
of his duties as a laborer by the Department of the Navy at the 
Boston Navy Yard, Boston, Mass. At the time of the accident, 
the Compensation Act did not provide a schedule of compensation for 
facial disfigurement, except insofar as the earning capacity of an 
injured employee was affected. While Mr. Griffin was disabled for 
work as a result of his injuries from August 15, 1941, to April 28, 
1943, his absence was covered by benefits for temporary total dis- 
ability. ‘The record in his case shows that he returned to duty on 
April 28, 1943, where he remained until February 25, 1953. Further 
review of his case resulted in an award for permanent total disability 
commencing February 25, 1953. 

When the Compensation Act was amended on October 14, 1949, 
a schedule of compensation for permanent partial disability or serious 
facial disfirurement was established. A time limit of 1 year from 
the date of the enactment of the amendment was provided within 
which an election could be made to claim benefits retroactively under 
this provision. If Mr. Griffin had elected to claim these benefits be- 
fore October 14, 1950, it appears that he might have qualified for a 
scheduled award for serious facial disfigurement. Mr. Griffin, how- 
ever, did not file his claim for a scheduled award for facial disfigure- 
ment until April 23, 1952. As the Bureau has no authority to extend 
the 1-year election period provided by the statute, Mr. Griffin’s claim 
was rejected. An application for review was filed with the Employees’ 
Compensation Appeals Board. In explaining his delay in filing his 
claim to the Appeals Board, Mr. Griffin stated that he had not been 
informed of his rights under the act and that he was incompetent to 
act for himself during the time the 1 year election period provided 
by the statute was running. The Appeals Board, in a decision on 
December 7, 1954, affirmed the Bureau’s action, holding that there 
was no evidence of incompetency other than Mr. Griffin’s statements 
that he occasionally suffered from dizziness and partial loss of memory. 
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JOHN J. GRIFFIN 5 


There are other cases under the Compensation Act similar to the 


instant one in which the granting of scheduled awards for loss due to 


permanent partial disability or serious disfigurement has been pre- 
cluded by failure to make an election within the period fixed by the 
1949 amendment establishing such awards. Therefore, enactment of 
special legislation waiving the time limitations with respect to one 
claimant would ordinarily discriminate against other claimants sili- 
larly situated, contrary to the basic purposes of the Compensation 
Act. The Congress may, however, conclude, after considering all of 
the circumstances of the present case, that special extenuating cir- 
cumstances exist which properly distinguish it from other cases of 
this nature. In that event, I would have no objection to the approval 
of this bill. 

The Bureau of the Budget advises that it has no objection to the 
submission of this report. 

Sincerely yours, 


Artuur LARSON, 
Acting Secretary of Labor. 
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HELMUT KLESTADT 





Тотх 21 (legislative day, Jory 16). 1956.—Ordered to be printed 


Filed under authority of the order of the Senate of July 21 (legislative day, July 
16), 1956 


——— 


Mr. McNamara, from the Committee on Labor and Public Welfare, 
submitted the following 


REPORT 


[То accompany H. БВ. 4899] 


The Committee on Labor and Public Welfare, to whom was referred 
the bill (H. R. 4899) for the relief of Helmut Klestadt, having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 


PURPOSE 


The bill proposes to waive sections 15 through 20 of the Federal 
Emplovees’ Compensation Act so as to permit Helmut Klestadt to 
file a claim with the Bureau of Employees’ Compensation of the 
Department of Labor, based on a disability allegedly caused by his 
employment as a civilian intelligence officer with the Department of 
the Army. 

STATEMENT OF FACTS 


From August 6, 1946, until June 12, 1947, Mr. Klestadt was em- 
ployed as a civilian intelligence officer by the Department of the Army, 
European theater, at Frankfort, Germany. While in the performance 
of his duties on December 28, 1946, he suffered personal injuries in an 
automobile accident. His injuries at that time were described as: 
“(1) contusion left forehead, mild; (2) hemorrhage, subconjunct, left 
eye, due to the contusion.” He was treated by Army personnel and 
submitted a report describing the details of the accident. 

During the period immediately following the accident there appeared 
no continuing effects of the injuries, but about 3% years later Mr. 
Klestadt suffered seizures of an epileptic nature. 

Mr. Klestadt filed a claim with the Department of Labor Employees’ 
Compensation Appeals Board. Despite the fact that the seizures 
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2 HELMUT KLESTADT 


described above had not occurred until 1950, however, the Board 
held that under applicable law the claim should have been filed within 
the limitation period set forth in section 20 of the act. 

It seems clear to the committee that Mr. Klestadt has never had 
a hearing on the merits of his claim. In view of the fact that, according 
to the record, Mr. Klestadt was treated by medical personnel of the 
Army, his injuries were officially characterized as minor, and he lost 
no time after returning to his home station, there clearly was no 
sufficient basis for claim in the period immediately following his acci- 
dent. The committee therefore finds that Mr. Klestadt is entitled 
to the opportunity to present his claim and have a hearing on its 
merits. 

Documentary evidence relating to the bill and reports of the 
Department of the Army and the Department of Labor follow: 


Re Bureau of Employees Compensation, Washington, D. C. 
Claimant: Helmut Klestadt. Claim File No. X 754409. 


The above filed a claim for an injury sustained, while employed by 
the Department of the Army as an intelligence officer (after discharge 
from active service), on December 28, 1946. The injury was sustained 
in line of duty on the return from an operational intelligence mission. 
The claim, after pending since April 21, 1952, was rejected on March 1, 
1954, on the grounds that it was barred by the statute of limitations, 
namely that no notice of injury was given and that claim was not 
filed within 1 year, waiver of the limitation provisions being denied. 

The facts regarding this are as follows: 

The injury, i. e. the impact, occurred on December 28, 1946, in 
occupied territory, while the claimant was under complete jurisdiction 
of Army authorities. He was treated by Army element at the scene 
of the accident, and filed a complete report upon return to his home 
station, i. e., Frankfurt, Germany. This report, called serious 
incident report, is dated January 2, 1947, gave complete details of the 
accident, and is the basis of the CA-2 report requested by the Bureau 
of Employees Compensation from Frankfurt Military Post after claim 
was filed with this Bureau. The availability of this report was 
confirmed by a letter of Headquarters, Frankfurt Military Post, 
APO 757, United States Army, Civilian Personnel Section, dated 
July 9, 1952, and claimant ч О that this report should satisfy 
the requirements of giving of notice. 

After the accident claimant suffered no loss of time after return. He 
suffered visibly only such injuries as did not warrant filing of any 
claim for compensation. It was only in 1950, i. e., 3% years of the 
accident, that claimant became ill, suffering from seizures of an 
epileptic nature. As attested by the report of my attending physician, 

r. Albert Griesbach, 167-10 Crocheron Avenue, Flushing, №. У. 
(report dated July 16, 1952, in possession of Bureau), the precipitating 
cause for these seizures is the brain injury caused by the impact of the 
accident of December 28, 1946. This diagnosis has been confirmed 
by the Bureau’s own examining physicians at Public Service Hospital, 
Staten Island, N. Y., where claimant submitted himself to observation 
at the specific request of the Bureau between April 13, to April 22, 
1953, for a period of 10 days. 

In view of the fact, that— 

(a) The disability did not arise until 1950 and diagnosis thereof 
took considerable time; 
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(b) Claim was filed in April 1952, with the Bureau, having been 
filed in May 1951 with the Veterans’ Administration, after 
disqualification from active Army service; 

(c) The Bureau, having all facts turned over to it by the 
Veterans’ Administration took no action until March 1, 1954; 

(а) The rejection order is a mere parroting of the statute con- 
webs to the express intent of Congress (92 Congressional Record 

(e) Claim was filed within the statutory limits; 

claimant respectfully submits that the rejection order of March 1 
should be reversed and compensation granted. 
HELMUT KLESTADT, 


DEPARTMENT OF THE ÅRMY, 
Washington, D. C., May 15, 1956. 
Hon. Lister Hitt, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate. 

Dear Mr. CuHarrMan: Reference is made to your request for the 
views of the Department of the Army with respect to H. R. 4899, 
84th Congress, a bill for the relief of Helmut Klestadt. 

The Department of the Army has considered the above-mentioned 
bill, which provides as follows: 

“That sections 15 to 20, inclusive, of the Act entitled ‘An Act to 
provide compensation for employees of the United States suffering 
injuries while in the performance of their duties, and for other pur- 
poses’, approved September 7, 1916, as amended (5 U.S. C. 765-770), 
are hereby waived in favor of Helmut Klestadt for compensation for 
disability allegedly caused by his employment as a civilian intelligence 
officer in the Department of the Army, in December 1946, and his 
claim is authorized and directed to be considered and acted upon under 
the remaining provisions of such Act, as amended, if he files such claim 
with the Department of Labor (Bureau of Employees’ Compensation) 
not later than six months after the date of enactment of this Act: 
Provided, That no benefits except medical expenses shall accrue prior 
to the enactment of this Act.” 

Helmut Klestadt was employed from August 6, 1946, until the 
expiration of his contract on June 12, 1947, as a civilian intelligence 
officer by the Department of the Army, European theater, at Frank- 
furt, Germany. It appears that on December 28, 1946, while in the 
performance of his duties, Mr. Klestadt was involved in a traffic 
accident which resulted in a minor injury for which treatment was 
obtained at an Army first-aid station. The diagnosis of the injury 
was (1) contusion left forehead, mild; (2) hemorrhage, subconjunct, 
left eye, due to the contusion. An X-ray of the skull was negative. 

Incident to this accident and injury involving Mr. Klestadt, the 
Bureau of Employees’ Compensation, Department of Labor, on 
April 26, 1955, advised the Department of the Army: 

“The record shows a claim was filed on May 14, 1952 in connection 
with this injury and disability ney зварену рас, Тһе 
claim was rejected by the Bureau of Employees’ Compensation in а 
Compensation Order dated March 1, 1954 on the ground that such 
claim was not timely filed. 


90008%--57 В. Rept., 84-2, ү01. 8----115 
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“The claimant filed an appeal with the Employees’ Compensation 
Appeals Board requesting review of the decision of the Bureau of 
Employees’ Compensation. * * * the decision and order of the 
Employees’ Compensation Appeals Board dated January 26, 1955 
[docket No. 54-423; hearing January 7, 1955; decided January 26, 
1955] * * * affirmed the action of this Bureau.” 

It appears from the foregoing that this case has been considered and 
determinations have been made by the Department of Labor pursu- 
ant to action by the Bureau of Employees’ Compensation and the 
Employees’ Compensation Appeals Board. It further appears that 
the relief sought by the subject bill, H. R. 4899, is in the nature of an 
appeal from that Department’s authorized function and decision 
Accordingly, no recommendation is made as to the advisability of 
enactment of the bill. Inasmuch as this bill, if enacted, would be 
administered by the Bureau of Employees’ Compensation, Depart- 
ment of Labor, it is believed that you may desire the views of the 
Secretary of Labor with respect to the proposed legislation. 

The cost of this bill, if enacted, cannot be determined at this time, 
but would depend on the action taken by the Department of Labor, 
Bureau of Employees’ Compensation, on Mr. Klestadt’s alleged 
claim. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 





DEPARTMENT OF LABOR, 
OFFICE OF THE UNDER SECRETARY, 
Washington, March 26, 1956. 
Hon. Laster Hill, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. ©. 

Dear Senator Hix: This is in further reference to your recent 
request for my comments on H. R. 4899, a bill for the relief of Helmut 
Klestadt. 

This bill would waive, in favor of Mr. Helmut Klestadt, the time 
limitations of the Federal Employees’ Compensation Act (39 Stat. 
742, as amended), with respect to the filing of notice of injury and claim 
for compensation. However, it would preclude the accrual of bene- 
fits, except medical expenses, for any period prior to the date of enact- 
ment. 

Mr. Klestadt suffered a “contusion of the forehead” in an auto- 
mobile accident on December 28, 1946, while in the performance of 
his duties as a civilian intelligence officer for the Department of the 
Army in Germany. The Army provided the medical treatment 
necessary at that time, but no written claim for compensation was 
filed. He began experiencing a series of seizures of a convulsive 
nature in 1950, and these seizures are alleged to be causally connected 
to the head injury he sustained in the automobile accident. 

The initial clam for compensation in this case was not filed until 
May 14, 1952, more than 5 years after the accident in 1946. Since 
the maximum statutory period for filing these claims is 5 years, the 
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Bureau of Employees’ Compensation denied relief on that basis. 
The Bureau’s decision was reviewed and affirmed by the Employees’ 
Compensation Appeals Board on the ground that the statute of 
limitations began running at the time of the automobile accident 
rather than when the seizures began. Therefore, the claim has not 
been considered on its merits. 

The purpose of the Federal Employees’ Compensation Act is to 
provide an orderly and equitable system for the adjudication of 
claims of Federal employees and their dependents for disability and 
death incurred while in the performance of duty. A waiver of the 
statutory time limitation, in the absence of a congressional finding of 
special extenuating circumstances, would result in preferential treat- 
ment for this claimant over others similarly situated. 

The House Committee on the Judiciary has found that there were 
extenuating circumstances in this case and is of the opinion that the 
time limitations of the statute should be waived to permit Mr. 
Klestadt to file his claim and be heard on the merits (H. Rept. 1797). 
The House of Representatives apparently has agreed with that finding 
and conclusion. In the event the Senate agrees with the finding and 
conclusion of the House of Representatives, I would have no objection 
to the passage of this legislation. 

The Bureau of the Budget advises that it has no objection to the 
submission of this report, 

Sincerely yours, 
Artuur Larson, 
Acting Secretary of Labor. 


UNITED STATES DEPARTMENT OF LABOR 
EMPLOYEES’ COMPENSATION ÅPPEALS BOARD 
In the Matter of Hetmutr KLEsTADT and DEPARTMENT OF THE ARMY, 


FrankFrurt Mrurrary Post, New York, New York. Docket No. 
54-423. Hearing January 7, 1955. Decided January 26, 1955 


Appearances: Helmut Klestadt, appellant; Philip J. Lesser, Esq., 
for the Director, Bureau of Employees’ Compensation. 


DECISION AND ORDER 


Before Jonn E. LAwYER, Grace McGerr, WILLARD H. SHAFFER 

Appellant was employed from August 6, 1946, until the expiration 
of his.contract on June 12, 1947, as a civilian intelligence officer by 
the Department of the Army, European Theater at Frankfurt, Ger- 
many. On December 28, 1946, while in the performance of his duties, 
he was involved in an automobile accident resulting in personal injury 
described in contemporary records as ‘‘contusion of the forehead.” 
X-ray examination was negative for skull fracture. Although the 
employing establishment had actual knowledge of the injury and fur- 
nished such medical treatment as was required at the time, and while 
written notice of the injury may possibly have been contained in the 
accident report, no written claim was filed at this time. On May 14, 
1952, following a series of seizures of a convulsive nature, commencing 
about 1950, which are attributed with some medical support to the 
head injury, appellant filed a claim for compensation benefits with 
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the Bureau of Employees’ Compensation. The claim was rejected 
by the Bureau on March 1, 1954, on the ground that it was barred by 
the limitation provisions of section 20 of the Federal Employees’ Com- 
pensation Act in respect to the timely filing of written claim. The 
appeal from this order is based on the general proposition that the 
time for filing did not commence to run until 1952 when appellant’s 
physician established casual relationship between the injury and his 
present disability. 

The evidence, which need not be set forth here, clearly establishes 
that appellant was aware of his head injury on December 28, 1946, 
even though he was unaware of possible future complications that 
might arise therefrom. It was a dramatic accident occurring under 
such conditions that there could not be any question of latent injury 
and, contrary to appellant’s contention, the statutory period for filing 
written claim commenced to run at that time. Appellant did not file 
a written claim, however, until 1952, nor did he file any document at 
any earlier time which can be construed as a claim. The inescapable 
conclusion, therefore, is that appellant has failed to meet the maxi- 
mum test of 5 years provided by section 20 of the act. While the 
Bureau’s compensation order states that waiver of the statutory 
period has been denied, this is error for the 5-year period is a manda- 
tory period which may not be waived by the Bureau nor by this 
Board regardless of the reasons or circumstances underlying the failure 
to file within the prescribed period. However, the error is not pre- 
judicial under the facts of this case and the order of March 1, 1954, 
will accordingly be affirmed. 

ORDER 


Upon the findings of the Board and the entire case record filed by 
the Bureau of Employees’ Compensation in accordance with section 
501.3 (a), and pursuant to section 501.4 of the Regulations Governing 
Appeals (20 CFR, Parts 501, 502), the Employees’ Compensation 
Appeals Board hereby orders that— 

The Compensation Order issued by the Director, Bureau of Em- 
ployees’ Compensation, dated March 1, 1954, be and it hereby is 
affirmed. 

It is further ordered that the case record be returned to the Bureau. 

Dated, Washington, D. C., January 26, 1955. 

Jonn E. LAWYER, 
Chairman. 


Grace McGerr, 
У’пл.лвр Н. SHarrer, 
Members. 





1 Prior thereto appellant filed a claim with the Veterans’ Administration for service-connected disability 
due to the same condition. Filing of this character does not meet the requirements of the Federal Em- 
loyees’ Compensation Act and is not binding on the Bureau, See In the Matter of James C. Campbell, 


ket No. 51-56. 5 ; í 
2 See In the Matters of Eugene W, Broadway, Docket No. 51-154; Kathryn A. O’Donnell, Docket No. 


53-334; Duncan F, May, Docket No. 54-69; and William H. Foley, Docket Мо. 54-113. 
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REPORT 


[To accompany H. R. 1952] 


зу The Committee on Labor and Public Welfare, to whom was referred 

баре the bill (H. R. 1952) for the relief of Clarence Christensen, having 

баон considered the same, ok pr favorably thereon without amendment and 
recommend that the bill do pass. 


of Em- 


ereby is PURPOSE 


B The bill proposes to waive sections 15 to 20, inclusive, of the Federal 
кетет, Employees’ Compensation Act in order to permit Clarence Christen- 


sen, of St. Paul, Minn., to present his claim to the Bureau of Employ- 
ees’ Compensation of the Department of Labor and have his claim 


"тап. adjudicated in the same manner as it would have been had it been 
filed within the time limitations prescribed by these sections of the 

ы act. 

nbers. | STATEMENT OF FACTS 

d dis ; š , 

г | Appended to this report are statements and affidavits setting forth 

б, таам i the facts concerning the alleged injury sustained by Mr. Christensen 

Docket No. В while he was employed as a supply clerk by the Department of the 


Air Force at Fort Snelling, Minn. A careful review of the supporting 
evidence has convinced this committee that Mr. Christensen’s case is 
meritorious and that he should be afforded an opportunity to file his 
claim with the Bureau of Employees’ Compensation and have it 
considered on its merits. 

The Department of Labor, in reporting on this bill, recommended 
an amendment to prohibit retroactive benefits. The House Com- 
mittee on the Judiciary amended the bill so as to conform to the 
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2 CLARENCE CHRISTENSEN 


Department’s suggestion, and this amendment is contained in the bill 
reported by this committee. 

Statements, affidavits, and reperts of the Department of the Air 
Force and the Department of Labor follow: 

House or REPRESENTATIVES, 
Washington, D. C., March 20, 1956. 
Hon. Lister HILL, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 

Dear Mr. Cuarrman: My private bill, H. R. 1952, for the relief 
of Clarence Christensen passed the House of Representatives January 
17, 1956, and is pending before your committee. 

Mr. Christensen was injured while employed as a civilian by the 
Air Force. Air Force officials failed to properly inform him of the pro- 
cedure to be followed in filing a claim with the Bureau of Employees’ 
Compensation, and he assumed that a claim had been filed by them. 
As a result, when the claim was filed it was denied because of the statute 
of limitations. Apparently there is no doubt that Mr. Christensen 
would have been entitled to compensation for his injury if he had been 
properly informed of the correct procedure by the agency for whom 
he was working. 

Since this injury has necessitated a great deal of expense on the part 
of Mr. Christensen, I would appreciate your scheduling early hearings 
on this bill. If you need further information on this matter, I shall 
secure it for you. 

Sincerely yours, 
Егсавхе J. McCarrny, 
Member of Congress. 
INFORMATION 


1937 DIETER STREET, September 28, 1952 

Date of accident: On about the last day of February 1947. 

Place: Wold Chamberlain Field, west of hangar: Moving Signal 
Corps items and identify same when a heavy box fell from top of pile. 
I tried to catch the box and took impact on back. Box was approxi- 
mately 300 pounds. Next day I went to the doctor, he told me I had 
strained by back and he gave me injections of novocain to kill the pain 
until admitted to the hospital. Base at work was notified at that time 
but no injury report was made up. Doctors sent letters to work as to 
extent of injury and still no reports were made up. Ground safety 
was also notified of accident continuously at different times to make 
up and see if accident report was on file but Sergeant Meeker never 
made up a report and found none was ever made, all letters and 
notices that were sent to the field were either lost or destroyed. 


CLARENCE E. CHRISTENSEN. 
DOCTOR’S REPORT AS SENT TO DEPARTMENT OF LABOR 


Compression fracture of the body of the fourth and fifth lumbar 
vertebras. There is also lumbarization of the first sacral segment 
and a ruptured disc pressing on the spinal cord found after a spino- 
graph study was made. 

Recommendation that patient wear special steel brace constantly 
to prevent further pressure on spinal cord. Operation not recom- 
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CLARENCE CHRISTENSEN 3 


mended at this time due to calcification of vertebra. May eventually 
require surgery. 


DOCTORS, CONFINEMENTS, TREATMENTS, AND MEDICAL EXPENSES 


Date of accident: about the last of February 1947. Treatments 
until June 1, 1947, then admitted to Bethesda Hospital, St. Paul, 
Minn., June 1, 1947. X-rays June 2, 1947, and body cast applied. 
Discharged June 6, 1947. Confined at home 43 days at time of ad- 
mittance to hospital until July 14, 1947. Treatments and shots until 
April 5, 1949, then admitted to Bethesda Hospital April 5, 1949, and 
spineograph and traction applied 16 days.. Discharged from hospital 
April 21, 1949. Am still doctoring as of this date and wearing a steel 
brace until such time as surgery is needed. Steel brace should be 
replaced at this time due to brace being leather straps, and so forth, 
are worn beyond repair. 

"Юг. А. М. LUNDHOLM, 
"Юг. 5. М. Гокем, 
Dr. SANDEEN, 
37 E. Seventh Street, St. Paul, Minn. 


Dr. Cart CHATTERTON, 
Bone specialist, Lowery Medical Arts Building, St. Paul, Minn, 


Expense of bills, including hospitalization 


Bethesda Hospital, June 1, 1947 

Cast body, June 2, 1947 

Steel brace, Palm Orthopedic 

ИК АҺ ОСТОЫы............--2-------->“--<%%--Қәсе 

Dr. Chatterton 5. 
Drs. Lundholm and Loken, approximate__.........---....-..---.--- 500. 
Drugs as of to date, approximate 


Approximate 


' First confinement 43 days annual leave. 
? Plus leave, annual and sick 


бостн 5т. Ратл,, Мімм., September 28, 1952. 


To Whom It May Concern: 


In regard to the accident of Mr. Clarence Christensen, the above 
accident occurred on or about the last of February, approximately 
10 a. m., the year 1947, while I and others were sorting and inspect- 
ing Signal Corps property which was stored in open storage area in the 
rear of the hangar at Wold. The boxes were stored and piled to the 
height of approximately 8 feet. While working near Mr. Christensen, 
one box fell from the top of the pile. Evidently Mr. Christensen 
thought he could catch the box, thinking it would not be heavy, as it 
fell from the top of the pile. He put up his arms to catch the box, but 
it was too heavy for him to hold on to, it fell and pushed him down and 
he fell, due to the canvas which was draped around the base of the pile. 

He told me he had either pulled the muscles in his back or hurt him- 
self. He also told Captain Pugh, the base supply officer, about the 
incident. On the following day he went to the doctor to find out what 
was wrong with his back. He told me the doctor injected novocain 
to deaden the pain in the lower part of his back but that it did not help 
him much. e was later admitted to the hospital to have X-rays 
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taken and it was found he had crushed his back. He was them put 
in a plaster cast. I then went up to see him at the hospital. The 
following year he was again in the hospital for a spinograph and was 
put in traction. I went to the hospital to see him the second time. 
Hoping this statement will clarify the above accident. 
Yours truly, 
CHESTER A. NOLTIMIER. 





7026 ОтлуЕв АуЕМОЕ S., 
Minneapolis, Minn., October 1, 1952. 
To Whom It May Concern: 

Am sending this in regards to the accident of Mr. Clarence Christen- 
sen. On the last of February 1947, at about 10 a. m. while working 
with Mr. Christensen, Mr. Childs, and Mr. Noltimier, a box fell from 
the top of the pile on Mr. Christensen. He tried to catch the box but 
it knocked him down. Mr. Childs helped him up and he told us he 
must have hurt or twisted bis back in some way when he tried to catch 
the box. Mr. Kerrick was also working with us at that time but 
did not see it happen. I thought that there was an accident report 
put in on him as his wife called and told us that he was in the hospital 
with a broken back. 

Mr. ROBERT GRONWALL. 





3056 14TH ÅVENUE SOUTH, 
Minneapolis, Minn., September 16, 1952. 
To Whom It May Concern: 


I was a storekeeper employed in the base supply warehouse at the 
time of accident. Mr. Christensen and I were in the process of identi- 
fying items of Signal Corps. The items were boxed and crated and 
contained parts of several 90-foot radio masts. At that time all the 
crates had been moved and heaped into a pile. Boxes ranged from 
50 to 350 pounds in weight. As I remember, Mr. Christensen and I 
were moving these boxes from the pile and in the process he went 
to lift or grab onto a box as it fell. Being caught off balance and 
protecting himself from possible injury, he grasped the box, thus 
straining his back. 

Mr. Donatp CuHILps 





St. Paut, Minn., February 4, 1955. 
To Whom It May Concern: 

This is to certify that Mr. Clarence Christensen of 1937 Dieter 
Street, St. Paul, was first observed by me on April 14, 1949. He was 
seen in consultation at Bethesda Hospital because of a right-sided 
sciatica and history of an old mild compressed fracture. It was 
found at that time that he had no evidence of a disk, and the greatest 

ortion of his trouble is due to an old compression of the fourth 
umbar vertebra. 

On November 11, 1953, he was seen again because of his back. 
X-rays were made which showed he had an old compressed fourth 
lumbar vertebra, and a sacralized sixth. He had been wearing a 
brace for this condition. 





952. 


risten- 
orking 
1 from 
ox but 
us he 
» catch 
ле but 
report 
spital 


ALL. 


252. 


at the 
denti- 
d and 
Ш the 
from 
and I 
went 
е апа 
thus 


DS 


25. 


Dieter 
e was 
sided 
» Was 
‘atest 
ourth 


back. 
yurth 


ng а 


CLARENCE CHRISTENSEN 5 


Again he had trouble on August 31, 1954, with pain in his back and 
down both legs. Because of his continued trouble, we advised he 
have a spinogram done. 

On September 2, 1954, at Bethesda Hospital a spinogram was done 
and it was found he had an extra dural defect between L—4 and L-5. 
Because of this deformity he was advised to have a laminectomy, 
which was done on September 30, 1954, and on this date a very 
definite herniated disk was found, and all the loose portion was 
removed. 

He was discharged from the hospital on October 8, and his back 
was healed on October 15. On October 29 he could bend over forward 
without muscle spasm, and he still had a headache occasionally. He 
was told to start to do light work and report again in a month. 

On November 27 he reported at our office, and still had some pain 
in his back. He had gained a good deal of weight. Still had some 
limitation of motion, and some pain in the wound. 

In the usual case we feel that the average individual has approxi- 
mately a 10 percent loss of function of the spine because of a laminec- 
tomy. I think that is true in this man’s case. 


Sincerely, 
С. С. Снаттевтох, М. D. 


DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, June 24, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear ConaressMAN CELLER: This is in further response to your 
request for my comments on H. R. 1952, a bill for the relief of Clarence 
Christensen. 

This bill proposes to waive the time limitations of the Federal 
Employees’ оон Act (39 Stat. 742, as amended) in favor of 
Clarence Christensen. The bill would authorize and direct considera- 
tion of a claim for compensation under other provisions of that act if 
duly filed by Mr. Christensen within 60 days after its enactment. The 
claim is based on injuries allegedly caused by Mr. Christensen’s em- 
ployment as a supply clerk by the Department of the Air Force at 

ort Snelling, Minn., on February 28, 1947. However, the bill in its 


present form may be considered a legislative determination that the 
claimant sustained an injury while in the penne of his duties. 


Further, the bill does not contain the usual bar of retroactive benefits. 

The records of the Bureau of Employees’ Compensation contain a 
claim filed by Mr. Christensen on October 28, 1952, in which he al- 
leged that he was injured in February 1947. The claim alleged that 
he suffered an injury to his back when struck by a falling box. The 
nature of the injury was described as compression fracture of the 
fourth and fifth lumbar vertebra and a ruptured intervertebral disc. 
This claim was rejected for the reason that it was not filed within the 
maximum period of 5 years provided by the act. 

Since the effect of Н. R. 1952 would be to discriminate in favor of 
Mr. Christensen against other claimants similarly situated, I would 
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6 CLARENCE CHRISTENSEN 


oppose this bill unless Congress finds that there are other circum- 
stances justifying the time limitation waiver in this case. 

Even if such circumstances should be found, I believe the bill should 
be revised to correct the matters referred to in the second paragraph 
of this letter. Proposed language to that end, as a substitute for 
H. R. 1952, is enclosed. 

The Bureau of the Budget advises that it has no objection to the 
submission of this report. 

Sincerely yours, 
JaĮĪmeEs P. MITCHELL, 
Secretary of Labor. 


DEPARTMENT OF THE Arr Force, 
Washington, March 81, 1906, 
Hon. Lister Hitt, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate. 

Dear Mr. CuarrmMan: Reference is made to your request for a 
report from the Department of the Air Force on H, R. 1952, 84th 
Congress, a bill for the relief of Clarence Christensen. 

The bill, if enacted, would waive sections 15 to 20, inclusive, of the 
Federal Employees’ Compensation Act so as to allow Clarence 
Christensen, St. Paul, Minn., to present his claim to the Bureau of 
Employees’ Compensation, Department of Labor, and have his claim 
adjudicated in the same manner as it would have been if it had been 
filed within the time limitations prescribed by said sections. 

Clarence Christensen was a civilian employee of the Department of 
the Air Force at Fort Snelling, St. Paul, Minn., on February 28, 1947. 
He alleges that, on or about that date, he received an injury while in 
the course of his employment with the Air Force which resulted in 
damages recoverable under the Federal Employees’ Compensation 
Act.. For reasons unknown to this Department, he did not file a 
claim for compensation until July 10, 1953. Because of the late filing, 
the Bureau of Employees’ Compensation rejected the claim. 

The Department of the Air Force does not have complete infor- 
mation on this case. However, it does have witness and doctor state- 
ments which tend to substantiate Mr. Christensen’s allegations. 
This Department is unaware of any factor which would be prejudicial 
to the Government if Mr. Christensen were allowed to file a new 
claim and prove his injuries and damages. Consequently, the Depart- 
ment of the Air Force does not object to enactment of H. R. 1952. 

The Bureau of the Budget has advised that it has no objection to the 
submission of this report. 

Sincerely yours, 
Davin S. SMITA, 
Assistant Secretary of the Air Force. 
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